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SM has to deploy. Since the SM must be able to
deploy on a moment’s notice, the SM must have a
plan in place to ensure that his dependents are and will
be adequately provided and “cared” for. Thus, the
Family Care Plan, whose purpose is to delineate for
the SM’s service branch, i.e., the Army, Navy, Marine
Corps and/or Air Force, the specific “care plan” the
SM has put in place to ensure that his/her dependents
will not be the responsibility of the government,
whether federal, state or local, if he is or becomes
deployed.

“When Parents Go To War”
By James N. Higdon
We are engaged in a declared war and have been
actively engaged in the War on Terror since
September 11, 2001. The terrorists, on the other hand,
have been at war with us for more than ten years prior
to 9/11. Many of our Service Members (SMs) are
parents of children, often single or remarried parents
of children of divorce. When the custodial parent is a
drilling Reservist or a National Guardsman and gets
recalled to active duty or that parent is an Active Duty
SM who gets deployed to an “unaccompanied”
location, whether in a war zone or not, problems arise
for that parent, the child(ren), and often for the noncustodial parent. The believed intent of the request
for this paper is to discuss those several scenarios and
suggest ways for their attorneys to best deal with the
problems attendant to recall and/or deployment of
those SM custodial parents prior to them becoming
immediate problems.

Although each service branch has its own Family Care
Plan form, they are substantially similar. Attached as
Exhibits A - I are exemplars of these service branch
forms and/or related instructions, as well as, in the
case of the Army, related checklist forms its personnel
use to ensure the FCP is fully and completely
completed by “all concerned,” at least from the Army
and the SM’s perspectives.
The fundamental purpose of a FCP is to designate an
individual who will be responsible for and provide for
the SM’s dependents [children] in the event of the
SM’s deployment. The problem with each service
branch’s FCP is that, in the case of divorced parents,
the caregiver designated in the FCP is almost always
someone other than the children’s other parent, that is,
someone other than the children’s other parent, the
only other person with court-ordered rights to
possession of the children. Therein lies the rub: the
FCP fails to inquire as to the existence of a child
custody order affecting the children in question or
whether any one other than the SM completing the
FCP has custodial rights to/with the SM’s dependents.
Thus, the problem surfacing, often long after the SM
has already deployed, because the SM is not required
to even notify the other parent that a FCP has been
executed, as to who has the right to possession of the
children, the FCP appointed caregiver or the courtappointed non-custodial parent?

Family Care Plans
What is a Family Care Plan (FCP?
Since a FCP is required by the Federal Government,
does it trump the provisions of a custody order?
Can the SM have their FCP designated child caregiver
obtain court-appointed status, and, if so, how, and
then, when should the SM do so?
What effect will the Servicemembers Civil Relief Act
(SCRA) have on the non-SM parent seeking to
enforce their visitation and/or possessory rights to
their child when the SM custodial parent deploys and
implements their Family Care Plan that may not
include nor address the existence of the non-SM
parent?

To further aggravate the problem, the SM is required,
as part of the completion of the FCP, to execute a
special power of attorney to allow the designated
agent, naturally not the other parent, to execute
documents for and on behalf of the children during the
SM’s absence on deployment. The person designated
in the FCP is also required to sign the FCP
acknowledging that, as the child’s substitute
caregiver, he/she agrees to provide care to and for the
child and has been given all of the necessary legal
documents needed to do so in the event that

All of these are questions that have either been asked
or the SM’s attorney will have to ask and have
answered, as well as many more, in order to
adequately and properly represent their deploying
client, or, for that matter, their non-deploying noncustodial parent. This article will attempt to answer
them, at least some of them and/or direct you to
resources to find the answer or, at least, an answer.
What is a Family Care Plan? It is a “plan” that
provides for the SM’s dependent children, whether the
SM parent is married or single, in the event that the
August 6-9, 2007
33rd Advanced Family Law Course, Marriott Rivercenter, San Antonio, Texas
James N. Higdon, Stephanie J. Bandoske of Higdon, Hardy & Zuflacht, L.L.P., San Antonio, Texas

1

When Parents Go To War

Chapter 47

problem since, as the sole parent, their designation of
a person to function as the caregiver in their absence
will be controlling, except, perhaps, in the case where
there is a non-parent joint managing conservator, in
which case the following scenario would, or, might,
be applicable.

cuicumstances arise necessitating the implementation
of the FCP and their duties thereunder.
However, in making that representation, both by the
SM as well as the designated agent, the form does not
require the SM nor the designated agent to
acknowledge the existence of the children’s other
parent nor that their designation as the children’s FCP
caregiver might be in direct conflict with the SM’s
divorce and/or custody decree, and, more specifically,
with the possessory rights of the children’s other
parent.

When the SM is divorced with children, that is when
the problem really surfaces that often requires the
involvement of a family law attorney. Quite often in
the case of the divorced SM custodial single parent,
when they complete their FCP, no mention is made of
there being another parent, and, certainly, the noncustodial parent is not the designated caregiver in their
FCP. Thus, we have the festering churning volcano
waiting to explode and erupt into a very nasty lawsuit
over who, in the absence of the SM, has the prior right
to possession of the children: the person(s) designated
in the SM’s FCP or the other parent pursuant to the
parties’ divorce decree or SAPCR order.

Who requires it? As noted above, each service
branch requires each SM, whether Active Duty
member or Reservist or Guardsman, to prepare and
execute a FCP.
Who is required to have one? Each Active Duty
SM, who is a parent of minor children residing with
and dependent upon him or has adult dependents
residing with him who are dependent upon him. Thus,
a SM with a wife (but no minor children) and/or adult
parents who are living with and dependent upon
him/her would also be required to submit a FCP, but
only if they are disabled.

What is the effect of a FCP on an existing custody
order? Or, stated differently, when the FCP and
the court order collide, which takes precedent?
Well, obviously, the court order should take
precedence and prevail in such a documentary
collision. However, the FCP designated caregiver will
often try to maintain their preeminence in the dispute
based upon their FCP designation and their often
closer relationship with the children than that of the
non-custodial parent conservator.

When does a FCP have to be prepared? Each
Active Duty SM, who, upon becoming a single parent,
just marrying, whether a SM or not, must notify his
commanding officer (CO) within thirty days, and,
thereafter, must, prepare and submit within sixty days
a FCP that complies with that branch’s regulations
that proposes to provide for the care of their
dependents in the event of the SM’s deployment. In
the case of a Reservist or Guardsman, they must
notify their CO within sixty days of their marriage and
then file an acceptable FCP within ninety days. This
also applies to a single SM who acquires and/or
claims a “dependent” for military purposes and/or
services, such as a dependent parent, sibling and/or
adult child, any of whom reside with and/or are
legally dependent upon the SM.

No Standing to Sue
But, just what is the FCP designee’s “standing” to be
in court at all? They are or have been unilaterally
designated by the custodial SM parent, and, even
though, as to the military, they have “apparent
authority” to act, or “apparent standing,” they will
usually not pass the muster required by Tex.Fam.Code
§102.003, since a person designated in a military FCP
is not one of those listed as being authorized to file an
original SAPCR. So, as between the non-custodial
parent conservator and the FCP designated caregiver,
the parent conservator should always prevail. The
non-custodial parent conservator’s attorney should
plead this lack of standing, and the Court should
dismiss any suit filed by the FCP designee for want of
standing. But remember, no pleadings, no relief!
Don’t commit this kind of gross malpractice!

Who can be designated? Really, just about anyone
can be designated if they are at least twenty-one (21)
years old, agree to the terms of the FCP, and sign off
agreeing to comply with its terms. In the case of the
married SM whose spouse is the parent of the SM’s
children, the FCP designation is simple and obvious
since his spouse will be designated and continue to
fulfill the parental duties of both parents in the SM’s
absence. If the SM is a widow or widower or the only
living parent of the children, again, not much of a
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The short answer is simply NO! And the rationale for
this short answer is that the FCP and its designation of
a caregiver in the SM’s absence, although required by
the SM’s service branch, is still a unilateral
designation by the SM, usually of someone other than
the only other person addressed in the parties’ custody
order, the non-custodial parent, without the sanction
of a court, much less of the court of continuing
jurisdiction. It is merely a piece of paper signed by
the SM and the FCP designated child caregiver that, in
most cases, the non-custodial parent is not even aware
has been executed, much less given a copy.

Applicability of a Petition for Writ of Habeas
Corpus
Another method for the non-custodial parent to obtain
possession of the children from the FCP designee
would be to file a Petition for Writ of Habeas Corpus
pursuant to Tex.Fam.Code §157.371 et seq. The only
way that the FCP designee could possibly prevail in
such a proceeding, although it is far fetched, is for the
trial court to find that “the relator [the non-custodial
parent conservator] has by consent or acquiescence
relinquished actual possession and control of the child
for not less than 6 months preceding the date of the
filing of the petition for the writ.” Tex.Fam.Code
§157.373.

Can the SM have their FCP designated child
caregiver obtain court-appointed status, and, if so,
how, and then, when should the SM do so? Yes,
use SCRA §391 to request anticipatory relief!

The reason that such a finding should be “far fetched”
is that the person relinquishing “actual possession and
control of the child” is the custodial parent, not the
non-custodial parent. The latter parent ostensibly has
never had the possession to relinquish. Additionally,
just what standing, vis-à-vis the non-custodial parent,
does someone appointed in a unilateral document have
to contest such a writ, or, if the non-custodial parent
has obtained possession of the children and then has
refused to return them, to file even a petition for such
a writ? The answer, of course, is none.

[Note: 50 U.S.C. Appx 501, et seq. contains the
SCRA provisions. For clarity, the author may cite to
50 U.S.C. Appx 501, et seq. with the shorthand SCRA
instead of using the full citation.]
Since the SM is or should be in receipt of either verbal
or written orders to deploy, the SM, upon receipt of
those orders, becomes instantly entitled to the
protections afforded by the SCRA. As such, as soon
as the SM becomes aware of his/her potential and/or
probable deployment, the SM should avail himself of
the SCRA’s anticipatory relief provision (§391) and
be proactive in asking for “anticipatory relief” from
the possible transfer of the parties’ child/children to
the non-custodial parent if good cause for the
temporary appointment of a substitute SMC or
primary JMC is or can be proven. Obviously, the
presence of the custodial parent presenting their
position to the court will certainly go a long way to
getting their FCP designee appointed to serve in the
SM parent’s absence than if the designee has to go it
alone after the SM has deployed and suffer almost, if
not certain, defeat as noted above.

At this juncture, however, if the issue of immediate
possession of the children for the duration of the
deployment is now moot, the non-SM parent should,
nevertheless, file a motion to suspend any existing
Wage Withholding Order and obtain a declaratory
judgment that the non-SM parent owes no child
support during the non-SM’s “temporary possessory
period” of the children, that is, for the duration of the
SM’s deployment, or, upon the SM parent’s return,
obtain an order requiring the SM parent to refund
child support paid to the SM parent by virtue of child
support withheld and paid monthly to the SM parent
from the non-SM parent’s income during the non-SM
parent’s possession.

Plan ahead; put “recall” provisions for possession
of the child in your possession order.

Of course, the issue of temporary custody may not be
moot, however, since the non-SM parent, by
possession of the child during the “Habeas” temporary
custody period, may now have an arguable case upon
which to base a claim of changed circumstances, etc.,
to pursue a permanent change of custody.

Another way, if not better way, to handle this situation
when you know you represent a SM or a Reservist is
to build into the Decree of Divorce a provision to
cover the eventuality that the SM will be deployed to
an unaccompanied assignment for six or more months
or the Reservist will be recalled and deployed
overseas for a similar length of time. Of course, such
far-sighted planning will not prevent a subsequent
suit, but it will, or should, go a long way in

Since it is required by an agency of the Federal
Government, does a FCP appointment trump the
provisions of a valid court order appointment?
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Division; $9.50 for individual members of the
military.

convincing the trial court that the ordered and/or
agreed provision is res judicata on the point or the
non-custodial parent is collaterally estopped to request
the change when the anticipated event that was the
reason for its inclusion in the order is occurring or has
occurred. See also Tex.Fam.Code §156.105 which
provides that it is a material change in circumstances
if custodial parent is ordered on unaccompanied
deployment for six or more months, but change in
custody is only for duration of deployment.

Other resources can be accessed at the ABA LAMP
website: www.abanet.org/legalservices/lamp/.
What proof is presented that the SM’s
participation in the legal proceeding is not and/or
will not be materially affected by their military
service or military duty, and what should the SM
do to prove that it does?

The deploying SM can also file, under 50 U.S.C.
Appx §391 a precautionary and preemptive motion for
a declaratory judgment for a finding and order
confirming that the “recall” provision of the
Possession Order will be honored by the court and the
other parent in the SM’s absence.

There is no simple or pat answer to this question, but
one of the simplest would be to have one or more of
the SM’s superiors subpoenaed to testify that they
cannot be allowed leave to be present in court or to
assist their lawyer in the presentation of their case in
court. Another would be to have a JAG officer or an
officer from a similar unit testify to the needs of the
service as it relates to the job the SM is doing and/or
his availability in preparing for the deployment, etc.
In general, most trial court judges are going to err on
the side of protecting the SM within reason and
upholding the SCRA protections. After all, giving
liberal construction to the interpretation of the Act and
its provisions is and has been the Law of the Land
since at least 1943. Boone v. Lightner, 319 U.S. 561,
575, 63 S.Ct. 1223, 1231, 87 L.Ed. 1587 (1943); U.S.
v. Bomar, 8 F.3d 226, 231 (5th Cir. 1993); Engstrom
v. First Nat. Bank of Eagle Lake, 47 F.3d 1459, 1462,
31 Fed.R.Serv.3d 966 (5th Cir.), cert. denied, 516
U.S. 818, 116 S.Ct. 75, 133 L.Ed.2d 35 (1995);
Hawkins v. Hawkins, 999 S.W.2d 171, 175
(Tex.App.—Austin 1999, no pet.). But, if you are
before one that is not, remember that the SCRA sets
up a federally mandated presumption of material
affect, which, if backed up by cognizant military
authority, it would certainly seem that the trial court
overruling the requested SCRA abatement would
certainly be held by a court of appeals to have been an
abuse of the trial court’s discretion.

Deployment and SCRA does not automatically
equal an abatement; material affect proof is
also required!
If the non-custodial parent waits until the SM is
“ready to board the plane” to file, the automatic stay
provision should be pleaded and heeded by the trial
court. Remember, however, that the “automatic stay”
is presumed unless you present legally sufficient
evidence that the SM’s participation in the legal
proceedings will not be materially affected by their
military service. The key to this proof is that their
participation in a temporary order proceeding (1) will
not materially affect the performance of their military
duties at that time; and (2) it is in the children’s best
interest to have the matter resolved before the SM
departs for their deployment. However, the longer the
non-custodial parent waits to file their request for
relief, the more sure is the likelihood that the court is
going to make that presumed finding of material
affect and give the SM the automatic initial ninety-day
stay; then, once gone, good luck on proving no
material affect.

The test on appeal, if the ruling is adverse in the trial
court, is an "abuse of discretion" standard. Hawkins v.
Hawkins, supra at 174-175; Womack v. Berry, 156
Tex. 44, 291 S.W.2d 677, 681-682 (1956); Power v.
Power, 720 S.W.2d 683, 685 (Tex.App. —Houston
[1st Dist.] 1986, writ dism’d); Strong v. Potomac
Leasing Co., 722 S.W.2d 479 (Tex.App.—Dallas
1986, no writ); Bond v. Bond, 547 S.W.2d 43, 45
(Tex.Civ.App.—Eastland 1976, writ dism’d w.o.j.);
Trevino v. Trevino, 193 S.W.2d 254 (Tex.Civ.App. —
Waco 1946, no writ) (modification of custody case,

New SCRA Resource
An new publication of the Army JAG School that is
available to the practitioner on the SCRA is The Judge
Advocate General’s School Guide to the
Servicemembers Civil Relief Act, which is available
from the ABA webstore.
The ABA Standing
Committee on Legal Assistance to Military Personnel
(LAMP Committee) is the lead sponsor of this
publication. It costs $20.00; $15.00 if you are a
member of the General Practice, Solo and Small Firm
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best interest of child mandated that requested stay be
denied).

temporary. [Emphasis added.] 50 U.S.C. Appx §511
(9). See Appendix J, p. 2.

SCRA only applies to active duty military; it
does not extend to civilians!

Additionally, how does the SM’s unilaterally
appointing someone other than the child’s other parent
in the FCP fit with this State’s public policy to
encourage and foster “frequent and continuing
contact” with the other parent?
Tex.Fam.Code
§102.001. As to a FCP, it doesn’t.

The SCRA protections apply only to those who come
within its express provisions. Thus, it only applies to
persons who are on active duty in the military service
who are defined to be , (a) an active duty member of
the Army, Navy, Air Force, Marine Corps, or Coast
Guard, as the term “active duty” is defined in 10 USC
§101(d)(1); or (b) a member of the National Guard
under a call to active service authorized by the
President or the Secretary of Defense for a period of
more than 30 consecutive days under 32 USC §502(f),
for purposes of responding to a national emergency
declared by the President and supported by Federal
funds; or, (c) a Reservist member of one of the armed
forces who is on active duty for training, annual
training or has been recalled to active duty for a term.
50 U.S.C. Appx §502. The SCRA does not protect
civilians who are working for contractors employed
by the military, even if they are “deployed” with the
Armed Forces.
Thus, all of the retired or former
SMs and/or other civilian employees of the Armed
Forces or of civilian contractors who are “deployed”
to Iraq or Afghanistan, or wherever outside the
Continental United States, are not “covered” by the
SCRA’s protections from suit. Id.

There are no Texas appellate cases practitioners can
provide to the trial courts to show that a SCRA
abatement should be and must be automatically
granted without hearing any evidence or giving any
consideration to the needs and/or best interest of the
child before the court. As noted above, there are two
very strong and staunch public policy arguments in
favor of the court entering appropriate temporary
orders to “protect and provide for” the child during the
SM parent’s government mandated absence.
Tex.Fam.Code §153.001-.002.
Additionally, there is also the mandate of no
discrimination between the sexes or based upon the
marital status of the parties before the court, although
in this type of proceeding, this public policy should
not be a factor. Tex.Fam.Code §153.003. So, what is
a practitioner to do? Well, what follows are some
cases from other jurisdictions that may be illustrative
in the presentation of your client’s temporary custody
position, regardless of your client’s then custodial
position.

Temporary Custody Proceedings and the SCRA

CAVEAT: Note that the following cases were all
decided prior to 2004 amendments to the SCRA
which specifically included “temporary orders” as
being affected by the SCRA. 50 U.S.C. Appx
§511(9). The SSCRA and the SCRA as originally
signed into law on December 19, 2003 did not have
“temporary orders” included in the definition of a
“judgment.”

As noted above, the SCRA provides that a court, upon
the motion of the SM or on that court’s own motion
and upon proof that the SM’s military service
materially affects the SM’s ability to participate
and/or defend (or prosecute) a legal proceeding,
SHALL GRANT the SM a stay of the proceeding for
an automatic ninety (90) days, and, thereafter, for so
long as the SM’s military service continues to
materially
affect
his
ability
to
participate/defend/prosecute his case. But how does
this play in conjunction with a court’s obligation to
always act in the best interest of the child?
Tex.Fam.Code §153.002.

SSCRA Cases
Chaffey v. Chaffey, 382 P.2d 365 (Cal. 1963).
Deployment Case, but with accompanying
children; SSCRA trumps judge’s restraining
order to not remove children from state.

Can a court issue a “temporary order” when the
SM has requested a stay pursuant to the SCRA?

SM-father (F) had custody of the three children,
mother (M) tried unsuccessfully twice to obtain a
change of custody. When M was notified that her exhusband (F) had received orders to transfer to Guam,
she served the motion and show cause order on F as

Not in view of the 2004 amendment to the definition
of judgment in the SCRA: “The term "judgment"
means any judgment, decree, order, or ruling, final or
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when he would be eligible for leave; and that F could
not take leave for the reasons stated in the
commander’s affidavit that:

he was about to leave for Guam. Although the order
restrained F from taking the children outside the state
and required him to appear at a hearing some two
weeks hence, he left with the children and his attorney
obtained a continuance of the initial hearing for four
months. The court at the second setting denied F’s
motion for a stay under the SSCRA and proceeded to
hear testimony from the mother and her husband. At
the end of the trial, the judge awarded custody to M,
commenting that F had placed himself in the position
of violating an order of the court and was not now in a
position to request a stay of proceedings.

•
•
•

The trial court, however, denied F’s renewed motion
for another SSCRA continuance, found F in contempt
and awarded custody to M. The judge gave three
reasons for refusing to grant F’s renewed SSCRA
stay/continuance:

The Supreme Court of California reversed, stating
that F “understandably did not comply with the
state court’s restraining order” when he took the
three children with him to Guam, departing the
morning after he was served, the court noted that “It
is, of course, common knowledge that a military
man on active duty, particularly when overseas, is
not a free agent.” Thus, the military transfer orders
and the SSCRA trump a trial court’s authority in this
fact situation.

•
•
•

Kline v. Kline, 455 N.E.2d 407 (Ind. App. 1983).
– Deployment Case; Good SSCRA Proof in
Trial Court by SM Parent Wins Appeal.

F did not advise the court promptly of his
inability to appear for trial;
The case involved a claimed serious abuse of
the court’s prior order; and,
M had incurred significant travel expenses to
appear for the hearing.

F’s attorney argued for a continuance before and after
the trial. M’s attorney argued that F had not complied
with state rules of procedure in trying to obtain a
continuance and that F was using the SSCRA as a
delaying tactic to slow down the judicial process and
frustrate a prompt decision.

The trial court had granted the parties’ divorce and
awarded custody of the couple’s two children to the
husband (F), who was in the Marine Corps. About 18
months later, Mother (M) filed a motion for contempt
and emergency custody, claiming that she had been
denied visitation and that there had been a substantial
change in circumstances entitling her to custody of the
children. Ordered to appear, F, stationed in Okinawa
where the children resided with him, obtained a
continuance based upon his SSCRA motion to which
he attached an affidavit that stated that he was a
gunnery sergeant in counterintelligence; was
scheduled to deploy for classified maneuvers off
Okinawa shortly; that his team commander had
determined that there was no replacement for F as
team chief; and that the performance of his military
duties made it impossible for him to appear for the
initial hearing.

The appellate court, reviewing these facts, pointed out
that F’s absence from the second hearing was solely
due to his military service and that there was nothing
in the record to show that his absence was otherwise;
given the nature of the hearing, that his absence was
prejudicial to him; that the father had shown good
cause for his absence and prejudice to his defense; and
held that the trial court abused its discretion in
denying F’s SSCRA stay and continued the contempt
and modification hearings.
Hibbard v. Hibbard, 230 Neb. 364, 431 N.W.2d
637 (1988). – Deployment Case; No SSCRA
Proof by SM Parent as well as Bad Conduct of
SM Parent.

Two months later, the trial court held a hearing at
which F’s attorney advised the court that F was still
on Okinawa; that he had applied for leave but his
commander had refused to grant leave; detailed F’s
unsuccessful attempts to get his commander’s order
countermanded; stated that F had to stay in the Far
East until about eight months after the hearing date,
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Marine Corps policy did not allow the
disclosure of the mission of F’s
counterintelligence team;
F was assigned to the unit because he
possessed specific and necessary skills; and,
F’s loss would adversely affect the ability of
the team to accomplish its mission.

Trial court found that the SM-father (F), who had
custody of the three children in the divorce decree,
had denied the mother (M) adequate visitation and
that this was a change of circumstances sufficient to
grant custody to her. Noting that the F made little
showing for a stay other than alleging in his motion
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that he was in the armed forces on active duty in
England and claiming that a failure to stay the hearing
would create a disadvantage to him, the court stated
that F had not presented any competent factual
evidence in support of his stay request. A mere
showing that the SM-parent is on active duty is not
sufficient to obtain a stay.

trial procedural due process, or was it a locomotive at
full throttle on a downhill grade???]; F had been
cooperative in the litigation and had not sought to
obtain an unreasonable delay due to his military
service. Thus, on the facts before it, the appellate
court also found that it did not appear to it that F’s
SSCRA stay request was ill-founded or filed solely for
purposes of delay. The appeals court also found that
the child support and visitation restriction issues
alleged by M were significant issues concerning the
F’s parental rights and responsibilities. It did not go
without notice to the court that M was “seeking to
nearly triple [F’s] child support obligation a mere five
months after the consent judgment was entered.” The
court also held that F’s testimony was “crucial
evidence” on the restrictive visitation issue, and that
the trial court’s CONUS only visitation by F would
effectively deny him visitation since he had no more
leave.

Williams v. Williams, 552 So.2d 531 (La. App.
1989). – Modification of Support/Visitation
Case; Good SSCRA Proof by Overseas SM
Parent; Bad Conduct by Non-SM Parent.
Parties separated in Germany, mother (M) taking child
back to Louisiana with her to live. M, five months
after an uncontested divorce that awarded custody to
her, filed a request for an increase in child support, for
a restriction on father’s (F) visitation rights to the
continental United States (CONUS) and for a
restraining order stopping the father from removing
their three-year-old child from the United States. F
responded with a SSCRA stay request, citing his
ability to answer and defend was prejudiced by his
military duties in Germany; that, as a result of his
location he: was impaired in obtaining counsel to
represent him; was financially unable to hire an
attorney or come to Louisiana to defend himself; had
no leave; had substantial debts; and had already
incurred travel costs in coming to Louisiana from
Germany three times in the previous year for litigation
purposes. He asked that the proceeding be stayed
until about a year later, when he was scheduled to be
transferred back to the United States.

Ex parte K.N.L., 872 So.2d 868 (Ala.Civ.App.
2003). – Recall/Mobilization Case; Bad
Conduct of SM Parent.
The mother (M) and father (F) of the child had never
married, but had lived together for the first six years
of the child’s life in Alabama. The mother, an army
Reservist, moved to Pennsylvania in 1999, but the
child, by agreement of the parties, remained in
Alabama, where he lived with F during the school
year; the child lived with M during the summers. In
May 2000, M executed a power of attorney (probably
a Family Care Plan (FCP) designation, although the
opinion does not say so) in favor of F giving him
“guardianship” of the child in the event her reserve
unit was recalled to active duty. When F filed a
custody petition in May 2002, followed by the girl’s
departure to live with M for the summer months as
they had agreed, it should have come as no surprise to
anyone that the child was not returned to dad at the
end of the summer for school. Instead, mother, after
filing a motion to extend the date for filing her
answer, filed a limited appearance and motion to
dismiss F’s custody petition on the grounds that
Alabama did not have personal jurisdiction over her.
When that failed, she refused to allow F to see the
child and moved to challenge his paternity. When her
paternity tissue-testing issue was dismissed based on
res judicata grounds, mom dropped “the bomb”—her
Army Reserve unit was mobilized to depart for Iraq
on February 10, 2003. F’s motion for pendente lite
custody was heard amid allegations that the mother’s
unit had been activated. The mother, of course,
moved to stay the pendente lite proceeding until she

The trial judge appointed an attorney for the absent F,
then denied F’s requested stay. As to M’s visitation
restriction, it found that M was merely trying to
clarify the divorce judgment regarding restricted
visitation, and granted the requested restriction
although M did not plead the necessity for restricting
F’s visitation to CONUS. As to her child support
request, it found F’s appearance was unnecessary
since it had reviewed F’s answers to interrogatories
regarding monthly income and expenses and more
than doubled his child support. [But he was not
prejudiced by not being able to be present!?].
Reversing the trial court, the appellate court found that
F had exhausted his available leave in his three prior
trips related to the domestic litigation; M had filed her
motion to increase child support and restrict visitation
a mere five months after the rendition of the divorce
judgment; the hearing on the motion was held only
one month after its filing [That’s Louisiana speedy
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taking place and that “by the time the noncustodial
parent can challenge the [FCP], the proceedings to do
so are subject to the [SCRA] stay. We are unable to
agree that the SSCRA is so inflexible that it
precluded the district court from determining a
matter of immediate importance concerning the
temporary custody of these children.” [Emphasis
added.]

returned from her overseas assignment. The judge
denied the stay and granted temporary custody to F.
M appealed. The Alabama Court of Civil Appeals
stated that, when a military parent requests a stay
of proceedings in a custody or visitation case, “the
trial judge should consider the impact of such a
stay on the other parent’s right to visit and
communicate with the children.”
The court
concluded that the SSCRA is not to be used “as a
vehicle of oppression or abuse.” The courts should
not allow SM-litigants to take advantage of it, since it
was enacted to protect SMs, but was not to be
employed unjustly.

The court further said that, as to the temporary
custody hearing, the F did not demonstrate how his
presence at the hearing would have changed the result
since “[a]s parent and joint custodian of the children,
her claim to temporary custody was clearly superior
to that of [GM].” The court found that F had
attempted to conceal his FCP arrangement for GM’s
custody of the children until it was too late for M to
seek judicial relief before he was called to active duty
and that to allow F to continue the temporary
proceedings until after his return to a civilian
status would have been a serious denial of M’s
rights.

In re Marriage of Grantham, 698 N.W.2d 140
(Iowa 2005). – Recall/Mobilization Case;
Family Care Plan appointment of SM’s
mother; Bad Conduct of SM Parent.
The SM-father (F), a member of the Iowa National
Guard, had been awarded custody of the parties’ two
children in their divorce. Upon the F’s unit’s call to
active federal service, he advised the children’s
mother (M) that he was going to leave them with his
mother, the children’s grandmother (GM).
M
objected to this arrangement and discussions ensued
between F and M about the children’s living
arrangements during F’s absence. F reviewed his FCP
in consultation with his attorney that provided that the
children would be cared for by GM. This discussion
was followed by a meeting with M and her attorney
during which an agreement was reached that M would
have temporary custody of the children during F’s
absence on active duty. After the agreement was
typed up, F told M that he was refusing to sign it and
that GM would have the children in his absence
pursuant to his FCP and that M would have possession
during his absence only as provided in their divorce
decree. A temporary custody proceeding ensued
where F, now on active duty, requested a SSCRA stay
(proceeding filed in 2002) “until he returned to a
civilian status.” The stay was denied and the case
proceeded with the trial court, in F’s absence, entering
a temporary order appointing M as temporary
custodian, suspending her child support obligation and
ordering F to pay M child support. Although F was
on active duty until a week following the hearing on
M’s petition for a permanent change of custody, F was
present at the hearing. The trial court entered a
custody order that awarded permanent custody to M.
On appeal, the appellate court discusses the problem
of noncustodial parents and the lack of knowledge of a
SM’s FCP or who it designates until after its
implementation or plans for its implementation are
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As an aside, as a reason for the permanent change of
custody to M, the court found that F practiced a
“persistent pattern of conduct that has served to
diminish the children’s relationship with their
mother.” Thus, the facts of this case before SM’s
active military service, as well as his actions at the
time of his call up, dictated, in part, his ultimate
permanent loss of custody to M.
SCRA Cases – Before amendment to §511(9).
It should be noted that these cases predate the addition
of “temporary orders” to SCRA §511(9)’s definition
of “judgment.”
Lenser v. McGowan, 358 Ark. 423, 191 S.W.3d
506 (Ark. 2004). – Deployment Case; Bad
Conduct of SM Parent.
The mother (M) and father (F) were married, but
separated. F was an active duty service member and,
pursuant to the parties’ agreement, had the child for
about ten days at the end of 2003, just before his
return to Ft. Hood, Texas in preparation for his unit’s
deployment to Iraq. There was not a divorce
proceeding on file and no custody order in place.
Rather than returning the child to M, with whom the
child had lived since the parties’ separation in
November 2003, he gave the child to his mother, the
paternal grandmother (PGM). The trial court entered
a temporary custody order in favor of M but stayed
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pending her return from an indefinite mobilization
period, stating that “…the step-father has no legal or
moral obligation to support the child, has no legal
ability to obtain medical care for the child, and has no
legal ability to inquire as to the education of the
child.”

the remainder of the case based upon F’s SCRA stay
petition until his return.
The F and PGM argued that the stay was automatic
and prevented entry of a temporary custody order.
The Supreme Court of Arkansas, considering the case
pursuant to an extraordinary writ application, first
defined what a “stay” is, noting that a stay does not
deprive a court of jurisdiction, but holds all or part of
an action in abeyance, freezing its proceedings, or a
particular phase of it, at a particular point. Noting that
the order in which a court acts on or considers a stay
and a temporary custody order – which is considered,
acted upon or entered first, and which second – is
immaterial, the court stated that a SCRA stay does
not freeze a case, leaving it in limbo indefinitely
and allowing no authority for the trial court to act.
Rather, the court said that a trial judge may properly
entertain the issue of temporary custody, even if a
stay is in place when the issue is considered. A
child’s life cannot be put in suspended animation
awaiting the return of the SM-F to proceed with the
case on the merits; the trial court also has jurisdiction
to consider support, custody and other similar issues
that come up during the course of the stay.
[Analogous to a Texas court applying Tex.Fam.Code
§§153.001-002.] The court’s actual holding was that
the SCRA “provides a stay of the domestic relations
case but did not prevent the circuit court from entering
a temporary order of custody.”

The Court stated it is not in the child’s best interest to
leave the child with a step-parent until such time as M
is able to proceed, and the law requires the Court to
enter a temporary order pending the trial of this
action.
[Analogous to a Texas court applying
Tex.Fam.Code §§153.001-.002.]
Non-SSCRA-SCRA Deployment Cases
Lebo v. Lebo, 886 So.2d 491 (La.App., 2004). –
Recall/Mobilization Case; Non-SM Parent
prevails over SM’s Family Care Plan
appointment of SM’s Wife.
Although this court discusses the SSCRA and SCRA
stay provisions in a footnote, it is actually not a
SSCRA or a SCRA case. The court notes that the
SM-father was entitled to request the SCRA’s 90-day
mandatory stay and then discretionary stays thereafter,
but also states that the SM-father chose not to use the
SCRA stay provisions to abate the proceedings,
deciding instead to hire counsel and proceed with the
litigation.

Diffin v. Towne, 3 Misc.3d 1107(A), 787
N.Y.S.2d 677 (N.Y.Fam.Ct., 2004, unpublished).
– Recall/Mobilization Case; Family Care Plan
Appointment of SM’s Husband and SM’s
Mother; Bad Conduct of SM Parent.

This case is relevant to our discussion of the issue of
temporary custody in a recall/deployment situation,
however, the SM attempted to use a power of
attorney (apparently a guardianship power of attorney
executed as part of his military Family Care Plan
(FCP)) to give custody to his wife, the child’s
stepmother. The trial court upheld the SM’s transfer
of custody to his wife by virtue of the power of
attorney. The court of appeals reversed the trial court
and remanded for a hearing to determine temporary
custody of the minor child, stating that a parent who
has primary custody (denominated here the
“domiciliary parent”) may not unilaterally change
custody; the power to modify a custody order
belongs to the courts. [Analogous to a Texas court
applying or invoking Tex.Fam.Code §§102.003—
.007.]

The SM-M urged the court to find that a stay of
proceedings barred the entry of a custody order, even
on an interim basis, and that M’s new husband should
take care of the child of her former marriage, despite
the fact that F shared joint custody with her.
The court, in its opinion, reminded the parties that a
stay of proceedings was simply intended as a shield
to protect SMs, not as a sword with which to
deprive others of their rights. In the absence of
extraordinary circumstances, such as abandonment,
unfitness or persistent neglect, the court must grant
custody to the other parent in a case such as this
when the primary custodian cannot fulfill her
custodial duties. Finding no such disqualifying
circumstances, the court swept aside M’s argument
that her new husband should take care of the child
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In re Marriage of Rayman, 273 Kan. 996, 47 P.3d
413 (2004). – Deployment by SM, but Custody
Remains with SM.
SM-father (F) was awarded physical custody of his
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caregiver appointee, whether it be his then wife
(children’s stepmother) or anyone else.

two children in his divorce from M, who had joint
custody with F. F remarried; his new wife (W)
developed a good relationship with the children.

Recall and/or Deployment and Child Support
In anticipation of F’s upcoming one-year
unaccompanied tour of duty in Korea, M moved for
temporary custody during F’s tour in Korea. At trial,
F testified that he was planning to leave the children
with W and that he would take 30-days’ leave in the
middle of his year in Korea. Additional testimony by
F and W addressed not changing the parenting
techniques already in place with the children, about
how W had been a primary caretaker with F for them
for the past several years, and how she was a stay-athome mom who had a strong relationship with the
children.

When a Reservist gets recalled, frequently his income
is going to decrease, but it will certainly change in any
event. Representing the SM, if his income decreases,
obviously, you must immediately file a motion to
reduce his child support. Once the SM has received
verbal and/or written orders, the practitioner should
also plead and use the SCRA’s anticipatory relief
provision (§391) to effect a “timed future” courtordered reduction that becomes effective coincident
with the SM officially entering active duty.
Additionally, this order may be a temporary one to
more easily facilitate a change in the child support
upon the SM’s return to civilian life and his civilian
job.

M, on the other hand, testified, she was soon to be
medically retired from the Army, that she planned to
attend school in Tennessee, that her current husband
would not join her in Tennessee until about 10 months
later, and that she knew about a possible hardship tour
for F when she agreed to his being the primary
physical custodian of the children.

Upon receipt of orders, the SM should immediately
review his income situation to determine if his income
will decrease as a result of his recall and/or
deployment, consult his attorney and, especially if he
is a recalled Reservist, determine whether to file a
motion to obtain temporary orders to temporarily
reduce his child support for the duration of his recall.
This should be a “no brainer,” but often the SMs who
need to do this the most may not be able afford the
legal representation to pay to have it reduced. As
such, we have a duty to these individuals to ensure
that our SMs who are “going to war” are protected
while they are protecting our usually rather affluent,
safe and secure lifestyles here at home.

The trial court retained custody with F, despite his
planned absence, but provided liberal visitation for M.
Responding to M’s argument that the trial court’s
ruling was a violation of the parental preference
doctrine and a grant of custody to W, the Kansas
Supreme Court held the contest was between M and F,
that F had won, and that:
Each situation involving military families has
distinct differences, as do the facts of
temporary changes which relate to
nonmilitary custodial relationships.
The
temporary transfer of the parent with
residential custody must not automatically
trigger a custody change. We reject… [M’s]
argument that the parental preference doctrine
was violated by the trial court’s ruling under
the facts of this case. Custody is an issue to
be determined on a case-by-case basis as the
trial court did here.

The practitioner should not be afraid to ask for a
temporary order of support. In 1989, the Georgia
Supreme Court ruled that an order which granted a
temporary change in child support did not
significantly affect the rights of the SM since it was an
interlocutory decree and was subject to modification
in the future. Shelor v. Shelor, 383 S.E.2d 895 (Ga.
1989). See also Gilmore v. Gilmore, 185 Misc. 535,
536, 58 N.Y.S.2d 556, 557 (1945), Jelks v. Jelks, 207
Ark. 475, 181 S.W.2d 235 (1944), Kelley v. Kelley, 38
N.Y.S.2d 344, 348-50 (1942) and Cherubini v.
Cherubini 2003 NY Slip Op 50569U; 2003 N.Y. Misc.
LEXIS 114 (Supreme Court of Duchess County,
February 13, 2003, unpublished) for examples of cases
involving the entry of temporary support orders
despite stay requests under the Soldiers’ and Sailors’
Civil Relief Act. CAVEAT: The foregoing cases,
however, were decided prior to 2004 amendments
to the SCRA which specifically added “temporary

Id. at 1001, 47 P.3d at 416.
Although not a SSCRA or SCRA case, it is a
deployment case, the outcome of which clearly turned
upon the facts proven by the SM and shows the
practitioner the importance of proving the facts of
their case if representing the SM and his FCP
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If the Court is reasonably certain that a delay has been
precipitated by the obligee for no good reason or for
the reason that she believes that the delay will result in
continued inflated child support, the Court should
award sanctions for the delay as well as make the
reduced child support retroactive to the earliest
applicable date. Further, Courts that don’t sit in a
county with regularity should take special steps to
ensure that the needs of a recalled SM are
accommodated as much as possible to afford him the
consideration of his reduced income and, thereby, his
need for a corresponding reduction in his child
support. We are not dealing with “deadbeat dads” in
this situation; far from it. We are dealing with men
and women who are ensuring we can exercise and
enjoy the freedoms we have in the U.S.; we are
dealing with the men and women who are putting their
lives on the line to protect those freedoms. They
deserve some special treatment by our State Agencies
as well as by our court system to ensure that their
financial needs in this arena are met.

orders” as being affected by the SCRA. So,
Shelor’s holding is probably not good law today, that
is, is not applicable under the current SCRA.
Thus, our courts should readily comply with the
federal mandate of the SCRA to stay a case, even
when it involves a temporary order for support, since,
as noted, it also applies to temporary orders as well.
50 U.S.C. Appx §511 (9) defines “[t]he term
‘judgment’ [to mean] any judgment, decree, order, or
ruling, final or temporary. [Emphasis added.] 50
U.S.C. Appx §511 (9). See Appendix J, p. 2. But, if
the SM is the Movant, he can voluntarily waive the
protections, as necessary, of the SCRA as to this issue.
So, if you represent a SM in receipt of recall orders,
you should immediately initiate a proceeding to
temporarily reduce his support based upon his new
status as an active duty SM and his reduced income.
Although the Attorney General’s office should be
taking the lead in this arena, that is, initiating such
child support reduction suits, it is doubtful that they
will since, contrary to their publicist, they usually will
not help an obligor and really do not just represent the
State of Texas. They rarely will represent the obligor
parent in seeking and obtaining a reduction in child
support, even when the facts mandate it. Their charge
is to show an increase in collected child support.
Thus, obtaining a decrease in child support is not good
for their statistics! They purport to represent ALL OF
THE CITIZENS OF TEXAS, obligees, as well as
obligors, but, in actuality, they really don’t! They
rarely will conduct a review and propose a decrease in
an obligor’s child support. This similarly includes
obligor Reservists who realize a reduction in their
income due to being recalled to active duty. Again,
this should be a “no brainer,” but not for the Attorney
General’s office that does not have a system in place
to conduct such reviews in the first place, even though
they have the computer capabilities to virtually
instantly determine the obligor’s income.

If it is the SM, on the other hand who is causing an
unnecessary delay, remember that bad faith may defeat
the SM’s attempt to slow down the case with an SCRA
stay request. When a SM demonstrates bad faith in his
dealings with the court, a stay of proceedings should
be denied. In Riley v. White, 563 So. 2d 1039 (Ala.
Ct. App. 1990), a soldier failed to submit to blood
tests in a paternity action before going overseas and
was aware of the court proceedings, had an attorney to
represent him, and was previously given a delay by
the court to take the required tests; the trial court’s
denial of his SSCRA stay request was upheld.
Obtaining Military Pay Records
Okay, you say that child support modification is a
proceeding that may not require the SM’s presence
since most SM’s income will clearly fall within the
TEX.FAM.CODE guidelines for the setting of child
support, but how does one obtain the SM’s pay
records, especially if the SM is not cooperating or
is already deployed or remotely deployed?

Nevertheless, Courts should take a dim view of an
obligee who attempts to delay having a hearing on a
SM’s motion to reduce child support. Courts should
also liberalize the application of the Texas Rules of
Evidence as to the entry of a SM’s LES as “proffered
evidence” in his absence without a strict adherence to
the Rules of Evidence in these situations. The
authenticity of a SM’s LES should not generally be
questioned, at least not unreasonably so.
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If you have any cooperation at all, the practitioner
should have no real difficulty in obtaining a SM’s pay
records since SM should always have a fairly recent
LES since he receives one each month. If the SM
and/or his counsel are uncooperative and refuses just
to give you the needed LESs, however, their
production should be requested in discovery and, of
course, if the SM is still recalcitrant, their production
can be compelled. If he still refuses or says he does
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separation and/or pending divorce situations in
absence of a court order. Not only are each Service’s
guidelines different, but each Service’s enforcement
methods and rules differ as well. Although each
Service does enforce written agreements between
parties, it behooves the practitioner to know not only
the interim support guidelines of “your” SM’s Service
branch, but their enforcement rules as well for
situations when there is not an existing court order.
These guidelines, rules and/or regulations for each
service branch can be found in the following
publications:

not have them or threw them away and never keeps
them, you can have him ordered to access his myPay
online account with DFAS. With this internet tool, he
can very easily download at least the past twelve
months or so of his LESs. He will need “his
password” to do so, but if the court has internet
access, the court could order the SM to download and
print the required LESs right there in open court (well,
in chambers, anyway).
If the SM if not available and will not provide you
with a signed release to allow you to contact DFAS or
the pay agent at his command, you may want to use
the sample motion and order that is attached as
Appendix K to obtain copies of the SM’s military pay
records from the DFAS or from his command. The
sample motion and order was modified from a sample
of such a motion included in Mark E. Sullivan’s
recent book, The Military Divorce Handbook, which
is available from the ABA Family Law Section at
$149.95 ($129.95 for ABA Family Law Section
members). Col. Sullivan (JA, USA, Ret.) is a
preeminent writer and speaker on military family law
issues and is certified as a family law specialist by the
North Carolina Board of Legal Specialization. His
book is available from the ABA.

Army – Army Regulations (AR) 608-99, Family
Support, Child Custody & Paternity (you can
access this one online by “googling” “608-99”)
Navy – Navy Military Personnel Manual art.
1754-030, para. 4
Marine Corps – Order P5800,16a Marine Corps
Manual for Legal Administration, Ch. 15, para.
15001
Air Force – Secretary of the Air Force Instr. 362906, Personal Financial Responsibility, para. 3.1
– 3.3
Coast Guard – U.S. Coast Guard Commandant
Instr. M1000.6A, ch. 8M
In general, many of the components of a SM’s
military pay and allowances were discussed in the
author’s 2006 article, War and Peace, Military
Benefits in Wartime, so they will not be repeated here
for the most part since that article is available from the
State Bar’s Online Library, as well as on our website
at www.texasfamilylawinfo.com.

You can also just subpoena the pay records, with or
without a records custodian affidavit, although it is
suggested that it be “with” since you want the records
in admissible form. However, be advised that most
Federal agencies will not honor a subpoena UNLESS
it has been signed and/or issued bearing a judge’s
signature. An exemplar of such a subpoena for
military pay and/or personnel records is attached to
this article as Appendix L.

However, you should be reminded that there is a
difference between how the various pays and
allowances are treated for child support purposes. In
general, pays are always taxable, while allowances are
usually non-taxable. Thus, they should be treated
differently when applying them to the Attorney
General’s tax charts.

Military Child Support Guidelines When No Court
Order
What about the situation where paternity has been
established or the parties are separated or the nonSM has filed for divorce and the SM has not and/or
cannot be easily served, there is not a court order
for child support in place and the SM is not paying
support? What can the non-SM parent do to get
the SM to pay support?

SERVING THE SM
Serving the SM on Post/Base/Station in CONUS
Service on the SM in CONUS is usually not a
problem. If the SM lives aboard a Post, Base or a
Station, your process server should already know how
to effect service upon him. However, the simplest
way is to go to the Provost Marshal’s office on an
Army Post or Base Security on an Air Force Base or
Naval Station or Marine Corps Camp and request their

One “help” in dealing with such a SM in such an
eventuality is to contact his command to get them to
suggest that the SM provide monetary support for his
child. You need to be aware, however, that each
service branch has a different policy and method of
dealing with interim child support in paternity and/or
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qualifies for appointment under Rule 106. CAVEAT:
Check with the U.S. Embassy or Consulate there
before having a local civilian appointed to ensure
“good service.” You will also want to ensure that the
“service” on base is not in violation of an order of that
particular military base. Another method might be
confirmed personal delivery by Federal Express, UPS,
Airborne, etc. or by email to the SM at his official
email address. However, you should be able to prove
your email service with confirmed read receipt and
not just an indication that it was “displayed” on the
recipient’s computer. It can be displayed “as spam”
and never opened and read, so that it will be difficult
to prove “notice” without the “read” receipt in the
opinion of the author.

assistance, and it will usually be provided by them
calling the SM to their office to receive the citation.
Of course, you can also personally serve him
wherever you find him off-Post, as well as by
substituted service and/or by certified mail, if
authorized.
Serving the SM Overseas; Hague Convention
Signatory Country
When trying to serve a SM overseas, first determine if
the country where he is stationed and/or physically
located is a signatory to the Hague Convention or not.
If he is stationed in Germany, a Hague signatory, for
instance, you can only serve him by complying with
the rather detailed and lengthy process mandated by
the Hague Convention. In general, Hague Convention
member countries include all of the Common Market
Countries, Japan, Australia, South America, etc. The
Hague Convention procedures for service of process
can
be
located
on
the
web
at
http://travel.state.gov/law/info/judicial/judicial_686.ht
ml (U.S. State Department Judicial Assistance
Website);
http://www.hagueservice.net/homepage.html
(U.S.
Central
Authority
Website);
http://www.legallanguage.com/llsprocess.htm
(a
commercial service of process website). These were
obtained by “googling” “service of process & hague
convention.”

General Hague Convention Compliance Issues
The following is an excerpt from page 9 of Brian
Webb’s paper entitled International Issues and the
Hague Convention presented at the 31st Advanced
Family Law Course in Dallas in August 2005 that may
also be helpful. His article was primarily addressed to
child abduction and custody issues involving children
and/or a parent located in a foreign country, but is
equally informative in this context as well.
The State Department’s guide, "The Foreign
Service Family and Divorce" offers various
options for obtaining proper service when a
spouse is at post abroad:

Since June 1, 2003, PFI Process Servers (PFI) has
been acting on behalf of the United States Central
Authority, US Department of Justice (USDOJ), under
Contract # 03-C-0655. PFI’s contract authorizes it to
manage all formal service of process for the U.S. on
judicial documents under the following treaties and
conventions:
Hague Service Convention, InterAmerican Convention, and Letters Rogatory.
Serving the SM Overseas;
Convention Signatory Country

1. If the location has an APO/FPO facility, a
registered letter may be sent. If not, an
international registered letter will suffice.
2. Countries that are parties to the Hague
Convention on the Service Abroad of Judicial
and Extra Judicial Documents in Civil or
Commercial Matters, 28 U.S.C.A. 1977, will
have a Central Authority that can complete
service of process.
The Inter-American
Convention of Letters Rogatory and
Additional Protocol is another treaty
addressing service of documents. Please note
that as of June 1, 2003 the United States is
now employing a private contractor, Process
Forwarding
International
of
Seattle,
Washington, to handle requests under the
Hague
and
Inter-American
Service
Conventions, as well as requests from
countries not party to either treaty. This
process server will have the exclusive
authority to act on behalf of the United States

Non-Hague

If the country where the SM is stationed is not a
member country, you may be able to serve the SM
pursuant to Tex.R.Civ.P. 106 substituted service
methods. Two non-member countries where many
SMs are deployed are Iraq and Afghanistan. You may
even be able to obtain service on the SM in nonmember countries by certified mail from the District
Clerk. You may also obtain a civilian process server
on the overseas base, but the person would probably
have to be an American citizen that otherwise
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conducting a hearing on a motion for summary
judgment. See also synopsis of In re Marriage of
Grantham, supra above for holding that temporary
change of child custody to other parent can proceed
without SM’s presence since result of temporary
change to M from SM-F was only temporary during
SM’s absence due to his military service. But
remember this case was decided prior to the current
version of the SCRA.

in transmitting outgoing requests for service
of process in foreign countries. For more
information on the Hague Conventions and
Inter-American Service Conventions, please
access
http://www.travel.state.gov/judicial_assistanc
e.html.
3. If a country is not a party to the Hague
Convention or Inter-American Convention,
your client may need to explore hiring a local
attorney or an attorney’s agent to serve the
documents. The State Department notes that
the foreign attorney can make an affidavit of
the service before a local notary or at the
American Embassy or Consulate. Please be
advised that some countries do regard this
type of service of process to be illegal. Please
see
http://www.travel.state.gov/retainforeignattor
ney.html for more information.

As noted above, a child support increase/decrease case
might be another situation in which, with proper proof
of the SM’s income by production of his LES or by
stipulation of his income based upon his LES, the
imposition of the guidelines to determine the child
support should be able to occur without the SM’s
presence in court. The court, however, should make
an explicit finding that the issue lends itself to being
considered without the necessity of the SM’s
presence. Of course, the order would be subject,
pursuant to the SCRA, to being vacated upon the
SM’s return. Additionally, the trial court could, in
addition to making the “presence not necessary”
finding, only enter the relief as a temporary order,
subject to being finalized upon the SM’s return, which
would afford him some protection if the increase can
be proven to have been improvident, and then the
court could, at that time, enter a final order either
confirming the prior established child support or
reducing it and affording the SM some payment credit
for the “excess child support” withheld under the
“temporary order.”
Additionally, if the SM is represented by legal counsel
and the work incident to litigation (or appeal) does not
require SM’s presence or assistance, although
protected, his request for a SCRA stay may be denied.
For cases supportive of this view of the application of
the SCRA, these SSCRA cases may be illustrative
and/or may assist the practitioner in the resolution of
their particular issue that may not or does not require
the physical presence of the SM: McAllister v.
Samuels, 857 S.W.2d 768, 774 (Tex.App.—Houston
[1st Dist] 1993, no writ); Rosenthal v. Smith, 35 Ohio
Law Abs. 629, 42 N.E.2d 464 (1942). See also Shelor
v. Shelor, 383 S.E.2d 895 (Ga. 1989) (temporary
modifications of child support, in general do not
materially affect the SM’s rights since they are
interlocutory and subject to modification); Massey v.
Kim, 455 S.E.2d 306 (Ga.Ct.App. 1995) (SM’s
request for stay of proceedings pending discovery
until completion of his overseas tour denied, the court
pointing
out
improvements
in
modern
communications since the passage of the SSCRA);
Keefe v. Spangenberg, 553 F. Supp. 49 (W.D. Okla.

4. Another option for service of process
abroad is a letter rogatory. A letter rogatory is
a letter of request from a U.S. court to a
foreign court requesting international judicial
assistance, authorized by Tex. R. Civ. P.
201.1. These can serve as formal requests for
service of process in countries that prohibit
service of foreign court papers. The State
Department notes that this process may be
overly time consuming to be beneficial. For
one thing, the request and all documents
accompanying it must be translated into the
official language of the country to which the
request is directed. The cost is $500. Clearly,
this option is a last resort for service of
process, but it is out there to aid those
challenged by foreign jurisdiction problems.
For more information on letter rogatory,
please
see
http://www.travel.state.gov/lettersrogatory.ht
ml.
SCRA Pleaded; Can You Proceed with Case in
SM’s Absence.
In some circumstances, it is appropriate for a court to
allow a proceeding to go forward in the SM’s absence,
particularly when the SM’s presence is not necessary
for the performance of a court’s ministerial duty, such
as the entry of an order in conformity with a court’s
prior ruling or entering a decree or order in conformity
with the party’s Mediated Settlement Agreement or
August 6-9, 2007
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a panoply of benefits that come from the SCRA, 50
U.S.C. Appx §501, et seq. Appendix J.

1981) (SM’s request to delay discovery on basis of
SSCRA denied, the Court indicating he could appear
by video tape deposition); In re Diaz, 82 B.R. 162,
165 (Bankr. Ga. 1988) (“Court reporters may take
depositions in Germany, including videotape
depositions, for use in this country”).

Without addressing the “stay” and “default”
provisions of the Act that was the subject of the
author’s 2005 article referenced above, there are many
provisions of the Act that provide significant benefits
to the SM and his immediate family and some indirect
benefits to the children of his first and/or second
families.

Additionally, think about coordinating the taking of
the SM’s telephonic and/or video deposition and/or
arranging for the SM to be able to testify in court by
telephonic and/or video conferencing. Cell phones are
prolific in this day and time and are in use in some
areas of declared combat zones and are even more
readily available in OCONUS non-combat areas of
operation. Arrangements can even be made to have
shipboard facilities made available in some cases.
The use of current technology is a two-edged sword
and can be used by the SM as well as against him.

6% Interest Rate Cap
One of the first and most significant benefits is the
interest rate cap on existing loans, credit card
accounts, IRS debts and debts of whatever variety,
save and except possibly guaranteed student loans. 50
U.S.C. Appx §527. Upon receipt of orders to deploy
in support of Operation Enduring Freedom
(Afghanistan) Operation Iraqi Freedom (Iraq or its
environs) or to Kosovo, to OCONUS sites, or
Reserve/National Guard recall to active duty orders,
as applicable (hereinafter generically called “receipt
of orders”), the SM should review all of his debts and
determine which are charging interest in excess of six
percent
(6.0%)
simple
per
annum
and
IMMEDIATELY draft a letter in the form attached as
Appendix M to each creditor charging him interest in
excess of that amount. A copy of the SM’s orders will
need to be attached, but, if the orders have not been
physically received and the SM has are oral orders,
send the letter and then follow it with a copy of the
orders when received. 50 U.S.C. Appx §527.

SCRA and Abatement of Legal Proceedings
Generally
This topic was addressed in 2005 in the author’s
presentation at the 31st Advanced Family Law
Course. The reader is referred to the paper for that
Course entitled Servicemembers Civil Relief Act and
Amended New Benefits. It is available from the SBOT
CLE department either online or in printed version.
Generally, however, the SM is, upon receipt of orders,
entitled to an automatic stay upon presenting proof
that his recall to active duty and/or his receipt of
deployment/PCS orders in the performance of his
military duties materially affect his ability to
participate in the pending legal proceedings. The
SCRA stay is available irrespective of whether the
forum is a court of record or not, irrespective of where
in the court system the case is, that is whether it is in a
trial or appellate court, and irrespective of whether the
SM is a plaintiff/petitioner or a defendant/respondent.

Federally guaranteed student loans may be exempt as
well since the SCRA did not exempt them from its
application, but they are covered by 20 U.S.C.
§1078(d) and 34 C.F.R. Section 682.211. Following
the logic that the Congress enacted the SCRA after
and in “recognition and knowledge of an existing and
potentially conflicting but affected statute,” 20 U.S.C.
§1078(d), the legal presumption is that even the
interest rates of federally guaranteed student loans are
also affected by the SCRA rate cap. However, there is
no case that has interpreted this supposition.

The stay may also apply to his dependents as well,
depending on the type of case. Beyond this brief
synopsis, refer to and review Servicemembers Civil
Relief Act and Amended New Benefits from the 31st
Advanced Family Law Course.
SCRA BENEFITS

If the creditor fails or refuses to reduce the interest
rate to 6.0% simple, they are in violation of 50 U.S.C.
Appx §527 and may be liable for all damages (actual
and consequential and/or punitive, i.e. DTPA
damages) arising from their failure to comply with the
SM’s request. The existence of a private cause of
action for this violation has been confirmed in Cathey
v. First Republic Bank, 2001 US Dist. LEXIS 13150.

When the SM is deployed outside the continental
United States (OCONUS), whether to a war zone or to
Europe or even to Alaska or Hawaii, or when a
Reservist or National Guard member is called to
Active Duty, the first benefit that they realize is really
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undisclosed sum that netted his attorney undisclosed
fees he says were in the six figures.

See also Martin v. Strong, 1998 WL 1765716 (USDC,
W.D. Tex. 1998) (“Congress clearly intended to create
a private cause of action when it enacted §526.”);
Moll v. Ford Consumer Finance Company, 1998 WL
142411 (N.D. Ill. 1998) (Court thought it illogical that
Congress intended to afford SM only “defensive
relief” under §526); Hanson v. Crown Toyota Motors,
Inc., 572 P.2d 380 (Utah 1997); Engstrom v. First
Nat. Bank of Eagle Lake, 47 F.3d 1459, 1464, 31
Fed.R.Serv.3d 966 (5th Cir.), cert. denied, 516 U.S.
818, 116 S.Ct. 75, 133 L.Ed.2d 35 (1995)
(recognizing that plaintiff could have brought a cause
of action in which plaintiffs sought relief against a
person who was not a party to the suit at the time);
Luke v. Mercantile Acceptance Corp., 244 P.2d 764
(Cal.App. 1952); Hampton v. Commercial Credit
Corp., 176 P.2d 270 (Mont. 1946); Bassham v. Evans,
216 S.W. 446 (Tex.Civ.App.—Amarillo 1919, no
writ) (soldier who was ejected from his premises by
means of sequestration proceedings and deprived of
the protection to which he was entitled under SSCRA
could recover damages regardless of whether facts
stated in affidavit for sequestration were true or false).

This applies in the legal context in that attorneys
frequently practice law via a Sub-Chapter S
corporation, a regular corporation, or a general or
limited partnership. In each case, if the SM attorney
is recalled and he is liable for a note or other
obligation of the law firm (Westlaw or LexisNexis
book or research contract note, for instance), the law
firm will reap the benefit of their SMs recall, a small
and token benefit to try to make up for the lost
revenue during his military service.
Installment Contracts for Purchase or Lease
Frequently, the SM and his dependents will find
themselves in a home or an apartment lease with six
or more months to go on their lease when he receives
orders. Can he terminate his lease and do his wife and
children (or other adult dependents) have the right to
terminate the rental? The answer is “yes.” Section
535 applies to all types of lease agreements, from the
home or apartment lease to a business lease to an
automobile lease and obviates the necessity for
“military clauses” in a lease. This section also
provides criminal penalties for its violation by a
landlord/lessor, in addition to creating private causes
of action to enforce its violation. 50 U.S.C. Appx
§527. See Martin v. Strong, 1998 WL 1765716 *3,
supra; Moll v. Ford Consumer Finance Company,
supra; Hanson v. Crown Toyota Motors, Inc., supra;
Engstrom v. First Nat. Bank of Eagle Lake, 47 F.3d at
1464; Luke v. Mercantile Acceptance Corp., supra;
Hampton v. Commercial Credit Corp., supra;
Bassham v. Evans, supra.

The cap can be rescinded if the creditor shows/proves
that the SM is not “materially affected” by the
continued implementation of the higher interest rate.
50 U.S.C. Appx §527.
Cap Applies to Others Liable with SM
This interest rate cap also applies to debts for which
the SM is personally liable, including debts on which
he is primarily or secondarily liable with the SM, such
as a
surety (bail bondsman),
guarantor,
endorser,
accommodation maker,
comaker, or
any other person who may be primarily or
secondarily subject to the obligation or liability.

Home Lease or Rental Contract
This provision will most likely come into play for the
married SM in the home or apartment context. The
right to terminate the lease is irrespective of whether
the lease was entered into before or after the SMs
entry into the service, but is dependent upon his
receipt of orders. He is required, however, to give
notice to the landlord. An exemplar of a form that can
be used to provide that notice is attached as Appendix
N.

The interest rate cap also applies to debts on which he
is a personal guarantor, such as a corporate or
partnership debt. In Cathey, Mr. Cathey owned
several gas station/convenience stores in a SubChapter S corporation and personally guaranteed the
debt of the corporate entity. The Bank said that the
debt was not covered by the Act, but the Court held
otherwise. Mr. Cathey had also pledged his home as
collateral for the debt. His damages were very
significant and, following 9/11, the Bank settled for an
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must surrender to the terminating lessee any and all
personal property and/or security deposits in lessor’s
possession or be liable for damages suffered by lessee,
as well as be subject to criminal misdemeanor
liability. 50 U.S.C. Appx §535.

Act in 2004 cured this anomaly and now there is no
question that the notice of termination or cancellation
of a lease by the SM is effective as to his spouse or
other co-signing dependent.
Business Lease or Rental Contract

Lease Termination Relief to Lessor
To the professional or business owner, this provision
is equally applicable and probably more financially
significant than the ability to cancel a home or
apartment lease. Frequently, business leases are much
longer lease terms than are home or apartment lease
terms. Again, the inception date of the lease, that is,
pre- or post-service, is immaterial, the key triggering
and overriding factor being the receipt of orders.
Here, remember the issue of and protection afforded
to a surety, guarantor, and/or if the SM is personally
and/or secondarily liable on the obligation, that is, the
lease agreement. Again, using the attorney example,
his partners will be able to get out of their law firm
premises lease if the recalled SM partner is liable on
the lease. He is required, however, to give notice to
the landlord. An exemplar of a form that can be used
to provide that notice is attached as Appendix C. 50
U.S.C. Appx §535.

Lessor may apply to a court, prior to the termination
date provided in the written notice, for relief from the
termination, that is, to modify the relief, if a court
determines that justice and equity requires it. 50
U.S.C. Appx §535.
Breach by SM of Contracts for
Purchase or Lease
In the event that a SM in receipt of orders does not
timely and/or properly avail himself of the SCRA
purchase money contracts and/or lease provisions and
breaches the purchase money contract and/or lease
terms, the lease may not be terminated by the
lessor/landlord nor any personal property be
repossessed without first obtaining a court order to do
so. This applies to pre-service obligations for the
purchase, lease or bailment of real or personal
property. 50 U.S.C. Appx §532.

Automobile Lease

Mortgage Foreclosure Protection

If the SM is called up OR enters the service for 180
days or more, OR he receives OCONUS PCS (outside
continental US permanent change of station) orders
OR he receives deployment orders for a period of 180
days or more, he may cancel his automobile lease. To
do so, however, he must provide notice of
termination of the lease to the lessor in writing (oral
notice is not sufficient) AND deliver the written
notice to the lessor or his agent or grantee (if the
lease has been transferred, as many are) along with a
copy of his military orders. 50 U.S.C. Appx §535
(b)(2). The delivery may be accomplished by hand,
mail (certified, RRR is recommended) or by FedEx or
other delivery service. It may even be effected by
email if one can ensure receipt of a confirmation of its
receipt, but some form of physical delivery is best and
will ensure an ability to prove the delivery. Of course,
if the delivery is by “hand”, the SM should insist upon
a signed receipt acknowledging the delivery of the
cancellation notice.

Just as there is there is a protection for personal
property contracts, leases and bailments, there is also
a protection to the SM from default of a mortgage
installment contract. 50 U.S.C. Appx §533.
Among the protections afforded is a court staying
foreclosure proceeding and/or adjusting the payment
obligation (reducing it) to an affordable monthly
payment within the SM’s new budget within the
general terms of the mortgage commitment. Of
course, this assumes that the interest rate would be
lowered to six percent per annum and may include
tacking any additional principal and/or interest
payments (within the 6.0% cap) to the end of the note.
50 U.S.C. Appx §533. This also presumes proof of
material affect.
Private Health Insurance Protections
Just as the Act suspends an applicable malpractice
insurance policy, the same protections are afforded the
SM as to health insurance policy protection. 50
U.S.C. Appx §574. During the period of active
service, the SM and his dependents are covered by

Upon delivery of the termination notice, the vehicle
must be surrendered within fifteen days, and the lease
is terminated effective the date the vehicle is
surrendered, and there can be no penalties for early
termination. Upon surrender of the vehicle, the lessor
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military medicine and/or TRICARE. Upon his release
from active duty and return to civilian life, his
previous health insurance policy must be reinstated at
the same pre-service rates. 50 U.S.C. Appx §574.

OTHER RELEVANT SCRA PROVISIONS
Anticipatory Relief
As alluded to and/or discussed above in regard to
preemptive child support modification and/or
temporary possessory orders associated with a
deployment, the SCRA doesn’t require breach or
default before offering protections to covered
individuals, specifically allowing the SM or other
“covered” persons to bring suit for anticipatory relief.
50 U.S.C. Appx §591. Thus, a SM may, during
military service or within 180 days of termination of
or release from military service, apply to a court for
relief —

Family Separation Allowance
Upon deployment, all SMs having families, which
include dependent children, regardless of their pay
grade, are each paid Family Separation Allowance
(FSA). Since it is an “allowance,” it is not taxable
income. The current FSA is $250.00 per month of
deployment. This is a payment that is only paid while
in a deployed state and only for that portion of a
month that the SM is deployed; that is, this payment is
prorated based upon the number of days of the month
the SM is actually “separated from his family”—
deployed.

(1) from any obligation or liability incurred by the
SM before the SM’s military service; or
(2) from a tax or assessment falling due before or
during the SM’s military service.

In the case of a Reservist, FSA is only paid to
Reservists with dependents when serving on active
duty for periods of more than thirty (30) days.

This section covers requests for anticipatory relief
from tax liability or assessment (50 U.S.C. Appx §591
(b)), stay enforcement of real estate contracts
(§591(b)(1)), stay enforcement of other contractual
obligations (§591(b)(2)), and when a stay under this
section is granted, the effect is that the fine or penalty
shall not accrue on the obligation, liability, tax, or
assessment for the period of compliance with the
terms and conditions of the stay (50 U.S.C. Appx
§591 (c)).

FSA is paid in addition to any other allowance or per
diem to which the SM is entitled. There are two types:
FSA I — Its purpose is to pay the added housing
expenses resulting from the SM’s enforced separation
from his dependents. To be entitled to receive this
allowance, the SM must be on permanent duty outside
the U.S. or in Alaska for 140 days or more. The FSA
I rate is equal to BAQ without dependents for the
SM’s pay grade regardless of how many dependents
he has, as long as it is at least one.

Of course, this is a provision for which “material
affect” must be shown, but once proven, the
restructured note/tax payments may be deferred and
must be paid over the “extension period” plus any new
payments must be paid as they become due.

FSA II provides compensation for the added expenses
due to the SM’s enforced family separation for
periods greater than 30 days but less than 140 days,
normally. The current FSA II monthly amount is
$250, irrespective of the pay grade of the entitled SM.

August 6-9, 2007
33rd Advanced Family Law Course, Marriott Rivercenter, San Antonio, Texas
James N. Higdon, Stephanie J. Bandoske of Higdon, Hardy & Zuflacht, L.L.P., San Antonio, Texas

These anticipatory relief provisions can and should be
used in a Family Law context to request relief from
pre-service obligations, such as child support or
alimony, when a prospective breach is likely. For
example, when the SM is earning more in his civilian
job before mobilization than he will be earning on
active duty, and the civilian wage garnishment will
terminate upon his call to active duty, the SM should
use this section to request a reduction in child support
or alimony and to request a new garnishment from
DFAS (Defense Finance and Accounting Service) to
pay the other party on a timely basis.
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DIC payments to a surviving spouse are payable for
life, as long as the spouse does not remarry. To apply
for DIC, the claim form VA Form 21-534 must be
submitted. Documentation to support your request for
DIC payments would, at a minimum, be military
medical record and any VA disability documentation.
DIC payments are excluded from taxation.

BENEFITS UPON DEATH OF AN ACTIVE
DUTY SM
The following is edited from two articles prepared by
Capt. Thomas L. (Tom) McAtee of the Naval Reserve
Association entitled It’s Inevitable . . . Have You
Prepared Properly? and When Something Bad
Happens and were published in the November 2005
and May 2003 editions, respectively of NRA News,
respectively. The former article, his more recent
version of it, is attached in its entirety as Appendix 0.
Social
Security
Administration
Notification and Benefits

FINAL THOUGHTS
It is the service men and women, past, present and
future, to whom we owe the preservation of the
freedoms we enjoy under the Constitution. May God
hold them in the palm of His protective hands, keep
them safe when they must go in harm’s way, and
return them safely to their loved ones here. May God
also keep and protect those who also serve who watch
and wait; who keep the home fires burning, caring for
our service members’ children and other loved ones,
while patiently and constantly watching, waiting and
praying for them and their safety. Actively and
consciously pray for the safety of our service men and
women wherever deployed! GOD BLESS OUR
SERVICE MEN AND WOMEN! GOD BLESS
AMERICA!

(SSA)

The death of an individual, whether a Social Security
recipient or wage earner, has implications regarding
the Social Security Administration (SSA). The death
should be promptly reported by calling the SSA toll
free at 1-800-772-1213. This initial call will start the
process of information and filing guidance for
benefits. Additional information can be found at the
SSA Web site at www.ssa.gov. A Lump Sum Death
Benefit of $255.00 is payable, upon filing, to the
surviving spouse or eligible child. No payment is
made to adult children.
Dependency and Indemnity Compensation
(DIC)
DIC payments are administrated by the Department of
Veteran’s Affairs. Surviving spouses who have not
remarried, certain children, and low-income parents of
Reservists or retirees who die from:
•
•
•

A disease or injury incurred or aggravated while
on active duty or active duty for training.
An injury incurred or aggravated in line of duty
while on inactive duty training.
A disability compensated by the Department of
Veteran’s Affairs.
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