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Introduction

“Experience Collaborative Law!” should be the new motto for what promises to be an innovative alternative to the “traditional divorce process” in Texas.


Through the reading of this paper, I hope that you will re-examine collaborative law and consider other alternative dispute resolution processes and think about using them as potential alternatives for your clients in order to create the “perfect divorce” for your clients.


The collaborative law process involves a written agreement by the lawyers and their clients to, in good faith, collaborate and negotiate and to dismiss their attorneys and retain new attorneys if the case requires litigation.  The theory behind collaborative law is that by agreeing to dismiss their attorneys prior to litigation, the parties and their collaborative lawyers all have equal incentive to negotiate a resolution to the case.


By negotiating in a series of meetings, the collaborative alternative offers a potential non-litigious solution to the case.

A.  THE COLLABORATIVE LAW CONTROVERSY


Talking with lawyers from Texas as well as around the country will teach you that collaborative law is an extremely controversial topic.  It seems that many lawyers are firmly in favor of collaborative law, many lawyers are firmly against collaborative law, but most lawyers don’t really know enough about it to understand whether they hate it or love it.


To comprehend the controversy, you need to understand the totally different philosophy that lawyers practicing “traditional methods” of law have as opposed to lawyers practicing “collaborative law methods.”


If you ask a lawyer how things worked out in a “traditional divorce,” you might get a response of “well, the other lawyer thought according to their numbers that we got 55% of the estate but according to our numbers we got 85% of the estate.”


The benchmark for success is generally how much of the estate is obtained for our clients.


In fairness, we all want to obtain the “perfect divorce” for our clients – meaning we want our clients to achieve what we would want were we on the other side of the desk:  maximum recovery of the estate, maximum child support, maximum visitation, etc.


Collaborative lawyers use a much difference approach.  If you ask a collaborative lawyer about the success of a case, they might respond that “we were successful – we met the goals of each party”.


Traditional lawyers look for maximum recovery.


Collaborative lawyers look for a solution that best fits the needs of both parties.


Collaborative lawyers do not believe that “winner takes all” is the best policy.


Quite frankly, this is a startling concept and one that threatens us to the core of our existence as traditional lawyers.

B.  COLLABORATIVE LAW: WHAT IS IT? WHY DO IT?

1.  What is collaborative law?
Short Answer: A highly structured process in which to express and resolve conflict without going to court.

Details: A true "collaborative law" case is one where the parties have signed a detailed written agreement that contains the following commitments and agreements:


a. 
A commitment not to go to court to resolve any dispute between the parties. The parties can "opt out" of this commitment in the event either party becomes dissatisfied with the process or in the event of an impasse.


b.
 Agreements concerning conduct and behavior that create a safe atmosphere to express and resolve conflict in a civil manner.


c. 
A commitment to concentrate on interest based negotiations vs. purely positional bargaining.


d. 
Commitments requiring full disclosure of information by both the parties and the attorneys.


e.
 Commitments which create a structure and time-line for the resolution process. Schedules are created by agreement rather than mandated from the court.


f. 
An agreement that if the parties impasse or opt out, the lawyers cannot represent either party in litigation.


g.
Agreements containing the standard "injunctions" as to persons and property.


h. 
Agreements to use only mutually selected neutral experts. These experts cannot testify in future litigation between the parties unless the parties so agree.


The big difference with collaborative law is that there is a process or a road map that guides the parties in attempting to resolve their dispute. In a nutshell that process has six basic steps.


1.
Deciding whether or not to use the collaborative law process, discussing and agreeing to the ground rules and signing the detailed collaborative law agreement.


2.
 Developing each party's interests, concerns and goals and the shared goals of both parties.


3.
Handling any temporary matters that need to be decided.


4.
Gathering all information necessary for the parties to develop possible settlement options, negotiate and reach agreement.


5.
Developing as many possible solutions and options as possible.


6.
Selecting what the parties believe is the best available option that both parties find to be acceptable.

2. 
How is collaborative law different than a litigation case handled on a "settlement track" or from lawyering "cooperatively"?
Short Answer: In collaborative law, there is less risk of losing control of the case due to emotional meltdowns, less risk of being misinformed due to "informal" discovery and less risk of being out-prepared or unprepared for a courthouse showdown if settlement talks break down. There is a "process" to follow versus just kind of making it up as you go.

Details: The biggest difference between cooperative/settlement track cases and collaborative law cases is a detailed written agreement that contains the "ground rules" for the process and a specific road map that guides the parties to resolution. The structure of the ground rules and the process itself creates safety, less risk of emotional flare-ups and being deceived. The process and its built in problem solving tools more than the personalities involved, helps encourage the resolution of conflict.

Differences: The following are some of the basic differences between a formal collaborative law case and a litigation case being handled "cooperatively" or on a "settlement track." One big strategic difference is that in a collaborative law case you do not have to balance the strategic risk of trying to settle versus having/wanting to litigate. In a collaborative law case 100% of the effort is spent on trying to settle. This eliminates making strategic mistakes that come from trying to settle when you should be getting ready for trial or getting ready for trial when you should be trying to settle.


a.  In general, for a fire to burn it needs two things 1) a spark and 2) fuel. Collaborative law accepts the spark and aggressively tries to keep from fueling the fire. In cases where the path to the courthouse is open and there is not a structured environment to address conflict, there is a greater risk of "fueling" the fire.


b.  In cooperative/settlement cases, fear and anxiety of a courthouse showdown are more imminent and can lead to related hysteria, emotional meltdowns or throw-downs and "us the good guys vs. them the bad guys" mentality and actions. This all creates more potential fuel for the fire.


c.  In cooperative/settlement cases there is a greater risk that a blow- up over temporary issues will lead to a hearing where the perpetual rock fight starts - more fuel for the fire.


d.  In collaborative there is no formal discovery "just in case we go to court." There is no "make work" discovery requests or responses - you just get the information you need or want.


e.  Even in cooperative/settlement cases, you still need to be concerned with some trial preparation, trial strategy and posturing in the event of a later trial. In collaborative law all strategies are focused on trying to encourage settlement. You're not trying to prepare for

battle and trying to settle at the same time.


f.  In collaborative law there is no risk of being caught short with discovery deadlines or foul-ups. In cooperative/settlement cases there is a risk of being forced to litigate without adequate discovery requests or responses.


g.  In cooperative/settlement cases there is a risk of making a bad deal because of the "didn't ask, didn't tell" mentality - more risk of deception.


h.  In cooperative/settlement cases most mediations and settlement conferences are either lawyers only or caucus style and communication is filtered and indirect. You usually do not have a forum to present your client's proposals directly to the other side.


i.  In cooperative/settlement cases four-way meetings are rare. Many lawyers refuse to hold four-way meetings. Also, even if you have a four-way meeting, it is harder to keep four-way meetings productive and constructive without the conduct and behavior commitments of a written collaborative law agreement.


j.  In cooperative/settlement cases, there may be a substantial amount of time, energy and money spent on getting ready for trial "cooperatively." Many successful litigators believe the way to successfully settle the case is to get it ready to be tried. In collaborative law, all of the time, energy and money is spent on settlement efforts - nothing is spent on discovery procedures or litigation preparation costs.


k.  In cooperative/settlements cases, it is very easy to become frustrated with the settlement efforts and out of frustration just say "I've had it! We're going to court!" The collaborative law process makes it harder for the parties to end the negotiations and creates incentives to keep everyone working hard to avoid impasse.


l.  Unlike cooperative/settlement cases, the collaborative process's structure has built in "cooling off” and "time-out" tools to keep the parties' and the attorneys' emotions from leading to impasse by way of anger or frustration.

3.  Why use collaborative law when 90% of family law cases settle anyway?


If 90% of cases settle anyway why do we spend so much of the parties' money, time, effort and emotional agony in some fashion preparing the case for a trial when more than likely the case will never be tried?


If most of the cases are being settled, why not use a process to resolve the dispute that presumes from the start that the case will settle? Why use a process that assumes from the start that the case will be tried?


In short, collaborative law seeks to recognize the fact that 90% of family law cases settle and creates a structured settlement process to better facilitate the settlement of those cases. Clogging up the courts with cases that are going to settle is an inefficient use of the court's time and the parties' resources.

4.  How is collaborative law different than mediation?


In most mediations, the main negotiator is the mediator instead of one of the attorneys or the clients. The people with the best command of the facts and their interests involved are usually not allowed to negotiate directly with the other party. As in the children's game of telephone, much is lost in translation.


In collaborative four-way negotiations, communication is direct and the chances for misunderstanding and miscommunication are greatly reduced. Further the parties are allowed to negotiate directly with the decision makers.


Mediations are typically "one-time" marathon settlement efforts. Mediation is typically an event rather than a process. In collaborative law, the negotiation of the settlement is typically done over the course of several sessions instead of all at once. This allows parties and their attorneys to think things through instead of making important, binding decisions when the parties may be tired and under pressure.


Lastly mediations are often held when trial is imminent. This means the parties may have already incurred substantial trial preparation costs and these costs can make resolving the already difficult conflict even more challenging. Trial preparation costs are not part of the collaborative process. If trial is imminent, there is also more risk of coerced concessions given because of adverse collateral issues such as missed discovery deadlines, evidentiary problems or witness availability.

5.  If the collaborative law process breaks down, doesn't that make the divorce even more expensive?


It may. Collaborative lawyers have strategies for dealing with impasse. They may refer the matter to mediation or to arbitration of a limited issue within the collaborative process. Usually even if the collaborative law process is not successful, the parties will have at least refined the issues and exchanged substantial amounts of information and documents. This will likely reduce the amount and volume of discovery that needs to be done to conclude the case by litigation.


Overall, the costs of a failed collaboration may not necessarily increase the ultimate total costs, but this is a risk that should be considered before entering into the collaborative process. There will be many families who will not be able to afford trying to collaborate, failing and then having to litigate.

6.  What if the parties have limited resources and cannot afford the legal fees incurred to both collaborate and litigate if they have to?


The parties will have to make an informed decision about how committed and realistic they are about being able to reach a settlement through the collaborative process. If the parties cannot afford both a failed collaboration and litigation and there is a significant chance of impasse, economics may dictate bypassing the formal collaborative process. One benefit of the collaborative process is that it does not begin until a written collaborative law agreement has been signed by both parties and their attorneys. Before such an agreement is signed the parties and their attorneys have ample time to evaluate whether or not they believe the formal collaborative process is appropriate for them.


After an initial four-way conference to evaluate the case and the parties and discuss the collaborative law process, if just one of the parties or the attorneys objects to the process, it will not be a collaborative law case.


There are approaches available within the collaborative law process that should minimize the overall fees for clients concerned about fees. Some fee saving ideas include:


- the parties agreeing to do most of the informal information discovery themselves with a later review by a neutral CPA or the attorneys as necessary;


- using a neutral financial expert such as a financial planner or CPA to fashion initial property division options and proposals instead of first draft proposals being created by both of the lawyers simultaneously; or


- using a neutral mental health professional to help the parents develop first draft parenting plan proposals in meetings just between the parties.


Using neutral experts such as CPA's or child psychologists to develop initial settlement options to be later approved by the parties and the attorneys should allow the parties to significantly reduce the total cost of the divorcing process while at the same time allowing the parties to customize results that best fit the parties' interests.


Another option for clients using collaborative law is a "pay as you go" plan. Since the courts are required to allow the parties using the collaborative law process up to two years to attempt to resolve their dispute, the parties can schedule meetings and work to be done in the case as they are able to afford it.

7.  Why should I know something about collaborative law?


Because potential clients will be asking you about it. Some clients are specifically looking for collaborative lawyers and more clients are at least asking about the process. In Dallas, Houston, Austin, and other major cities in Texas collaborative law practice groups are forming and marketing the process to the public.


On a state-wide basis the Collaborative Law Institute of Texas is actively publicizing the process and educating and informing both attorneys and the general public about the collaborative law process.


Local and national television, radio and print media are running stories about the collaborative law process. The statewide Collaborative Law Institute of Texas and many local collaborative law practice groups are marketing the process to business, corporate and general civil litigation law firms, accountants, financial planners, marriage counselors, mental health professionals and members of the clergy in all religions and faiths.


The net result of the publicity and marketing of this process is that over time, more clients are going to be interested in the process and asking about it. Many clients will have decided that they want to resolve their case using collaborative law before they even go see a lawyer.


Bottom line: If you don't practice collaborative law, in the future you may lose business because a client will want something you do not offer. Another thing to consider is the benefits to you of practicing collaborative law such as:


- The personal and professional satisfaction that comes from helping clients and their families creatively resolve their disputes in a dignified and civil manner.


- Being able to schedule everything by agreement vs. having the court or the opposing party "schedule" things for you;


- A much less stressful practice, no worries about discovery deadlines, witness or evidence problems or the stress and anxiety of trying cases;


- Much less "crisis management" and much more constructive problem solving; 


- Happier clients who feel better about the legal fees they pay and who will refer you more work.

8.  Can you make a living practicing collaborative law?


Yes. Collaborative law cases still require time, preparation and investigation of the finances and facts. The four-way meetings and negotiations are time intensive. Collaborative law cases involve substantially lower fees than a case that is litigated to a conclusion or a case that is prepared for litigation and settled "on the courthouse steps" or just prior to trial.


The fees required for a collaborative law case may be less, about the same or potentially even higher than a case handled "cooperatively" or on a "settlement track" - the difference is that the fees are spent entirely on settlement efforts rather than on preparing and developing the case for litigation.

9.  What is a "practice group"?


A "practice group" is a group of lawyers who include collaborative law as a part of their practices. The lawyers in the practice group are unaffiliated and independent from each other. Some groups are "open," meaning just about anyone who has an interest in collaborative law can join. Some groups are "closed" meaning the group has come up with training requirements, years in practice, number of collaborative cases handled or other membership requirements or dues to join the group.


The primary function of a "practice group" is to identify to other lawyers, clients and their spouses lawyers who are willing to handle a case using the collaborative law process.

10.  Do I have to be in a "practice group" to practice collaborative law?


No. The only advantage to being in a practice group is to have names of lawyers you believe to be competent in collaborative law to refer the "other spouse" to see if the case is appropriate for the process. Likewise, if you're in a practice group, another lawyer in the group may give your name out as someone their client's spouse might consult with about the collaborative law process. As more and more attorneys become trained in the collaborative law process the need for practice groups will diminish. Most collaborative law attorneys believe that over the next few years as the practice of collaborative law becomes more commonplace there will be fewer small practice groups and the presence of statewide or countywide practice groups will replace the small groups.

11.  How do I get started if I want to develop a collaborative law practice?

A good starting place is the Collaborative Law Institute of Texas. Their web site is www.collablawtexas.org. This is a statewide member organization attempting to inform the public, attorneys, mental health professionals and financial professionals about the collaborative law process and to identify collaborative law attorneys and other professionals to the public. The Collaborative Law Institute's web site contains lists of collaborative lawyers and other collaborative professionals, training seminars and other materials and links to other collaborative law web sites. Members are given access to collaborative law forms and practice protocols.


Another source of basic information is Divorce Without Disaster, published by PSG Books, Dallas, Texas 2004 by Janet P. Brumley. This is a book written primarily for the general public about the collaborative law process. It is available at most bookstores or you can call Janet directly at 214-526-5234.

12.  What if I don't have any interest in collaborative law and want to concentrate on litigation?


You should still learn something about the collaborative law process and acquaint yourself with lawyers practicing collaborative law. If you want to concentrate on litigation your services will be needed and in demand for those cases where the people have little interest or ability to settle their cases in the collaborative law process. Further, if impasses or other breakdowns occur in the collaborative law process the parties are going to need skilled and willing litigators to resolve their cases.


If you receive a referral of a collaborative law case that has reached an impasse, in theory you will not have to spend time and mental and emotional energy trying to settle the case. You can simply concentrate on the trial - a rare luxury in most family law cases. Hopefully, all possibilities for settlement have been exhausted in the collaborative law process and the litigator will be free to concentrate on trying the case and not be distracted by settlement negotiations or demands.

(Special thanks to Kevin Fuller of Koons, Fuller & Vanden Eykel of Dallas for allowing me to use this section of his paper, “Collaborative Law: What Is It? Why Do It?” and the attached appendix.)

C.  THE LAW – UNDERSTANDING TEXAS STATUTES


Texas became the first state in the nation to codify the collaborative law process.  Our statutes are very specific as to how we will practice collaborative law.


1.
Written Agreement – if the parties have a written agreement with their attorneys, the dissolution of marriage proceeding may be conducted under collaborative law procedures. (TFC Section 6.603(a)).


2.
Procedure - collaborative law is a procedure in which the parties and their counsel agree in writing to use their best efforts and make a good faith attempt to resolve their dissolution of marriage dispute on an agreed basis without resorting to judicial interven​tion except to have the court approve the settlement agreement, make the legal pronouncements, and sign the orders required by law to effectuate the agreement of the parties as the court determines appropriate. The parties' counsel may not serve as litigation counsel except to ask the court to approve the settlement agreement. (TFC 6.603(b)).


3.
Requirements of Collaborative Law Agreement - a collaborative law agreement must include provisions for:


(a) full and candid exchange of information between the parties and their attorneys as necessary to make a proper evaluation of the case;


(b) suspending court intervention in the dispute while the parties are using collaborative law procedures;



(c) hiring experts, as jointly agreed, to be used in the procedure;


(d) withdrawal of all counsel involved in the collaborative law procedure if the collaborative law procedure does not result in settlement of the dispute; and


(e) other provisions as agreed to by the parties consistent with a good faith effort to collaboratively settle the matter. (TFC 6.603(c)).

4.
Entitlement to Judgment - notwithstanding Rule 11, Texas Rules of Civil Procedure, or another rule or law, a party is entitled to judgment on a collaborative law settlement agreement if the agreement:

(a) provides, in a prominently displayed statement that is boldfaced, capitalized, or underlined, that the agreement is not subject to revocation: and

(b) is signed by each party to the agreement and the attorney of each party. (TFC 6.603(d)).

5.
Delay of the Case - subject to Subsection (g), a court that is notified 30 days before trial that the parties are using collaborative law procedures to attempt to settle a dispute may not, until a party notifies the court that the collaborative law procedures did not result in a settlement:

(a) set a hearing or trial in the case;

(b) impose discovery deadlines;

(c)
require compliance with scheduling orders; or

(d)
dismiss the case. (TFC 6.603(e)).


6.
Status Reports - the parties shall notify the court if the collaborative law procedures result in a settlement. If they do not, the parties shall file:



(a)
 a status report with the court not later than the 180th day after the date of the written agreement to use the procedures; and



(b) a status report on or before the first anniversary of the date of the written agreement to use the procedures, accompanied by a motion for continuance that the court shall grant if the status report indicates the desire of the parties to continue to use collaborative law procedures. (TFC 6.603(f)).


7.
Two Year Limitation - if the collaborative law procedures do not result in a settlement on or before the second anniversary of the date that the suit was filed, the court may:



(a)
set the suit for trial on the regular docket; or



(b)
dismiss the suit without prejudice. (TFC 6.603(g)).

D.  ALTERNATIVE MODELS OF COLLABORATIVE LAW


Believe it or not, there are different “models” of collaborative law.  As lawyers have become involved in the collaborative process of resolving the differences between parties, they have recognized that one “model” does not fit all.


The facts and circumstances of each case will dictate the different needs of that particular case.  In theory, lawyers involved in collaborative cases must consider that clients have emotional, financial, and legal needs.  Each of those areas must be dealt with in order to enhance the chances of reaching a mutually successful resolution of the case. 


Widely recognized “models” include the following:


1.
Lawyers Only Model – the lawyer only model involves using only the parties and their lawyers without help from outside professionals (other than, possibly, an appraiser).


2.
The Lawyer Referral Model – the lawyer referral model allows a lawyer to handle the case and hire outside professionals as needed to assist with different issues as they arise.  Under this model, the outside professionals generally do not attend joint sessions but meet with the clients in their individual offices.


3.
The Collaborative Divorce Model – this model involves using two lawyers and two coaches with mental health backgrounds.  A neutral counselor or psychologist may be added if there are children.  All contribute towards assisting with the resolution.


4.
The Collaborative Team Model – the collaborative team model is different than the previous models in that it tends to place every professional in a “neutral” position.  A collaborative team can be any combination of professionals that the parties choose to work with to resolve their issues.  It can be the parties, their collaborative attorneys, financial professionals, mental health professionals, counselors, and/or others who work as team to meet the goals of each party.


5. Possible Collaborative Teammates



1.  Financial Planners;




2.  Certified Public Accountants;




3.
Psychologists;




4.
Counselors;




5.
Appraisers; and




 6.
Mediators

E.  COMPLAINTS ABOUT THE PROCESS

There has been a great deal of controversy about the merits of collaborative law as well as other options of handling divorce cases.  “Purists” seem to insist that the only way to handle a divorce is through the “traditional” means of discovery and litigation.


Promoters of collaborative law, far from soothing the concerns of their more traditional brethren, tend to increase their insecurity by suggesting that a “collaborative only” practice is a wonderful alternative means of practicing law.


All lawyers seem to offer their clients the perfect divorce.  This perfect divorce is obviously going to be based upon the needs and abilities of the clients to resolve their differences on a level that best suits their case.  The longer each of us practices law, the more each of us recognizes our shortcomings.


Creating options for our clients will allow us to potentially offer our clients a better divorce to suit their needs.


One of those options should certainly be collaborative law and other alternate dispute resolution processes.


Complaints lawyers frequently make about the collaborative process include:


1.
“Collaborative law” is not a “real” divorce proceeding;


2.
Collaborative law is fraught with the opportunity for fraud by the parties;


3.
Collaborative law offers too much disclosure of a case;


4.
Collaborative law provides the further recusal of lawyers, unlike the traditional divorce process; and


5.
Collaborative law provides for lower fees for attorneys.

F.  THE COLLABORATIVE LAWYERS RESPONSE TO CRITICISM

Attorneys who practice in collaborative law on a daily basis claim that it is enormously valuable for their clients who are seeking a non-adversarial resolution of their conflicts.  Collaborative lawyers recognize and respond as follows to the following criticisms of collaborative law:


1.  The Disqualification Provision – the agreement by the clients and their attorneys that the lawyers will be fired and new attorneys will be hired if collaborative law fails to produce a resolution is probably the most controversial provision.  The criticism is, that many clients will feel trapped because once they have invested time and money in the collaborative law process, they will not want to change to the litigation process and retain (and educate) a new attorney.


Collaborative lawyers respond that the disqualification provision is the key component in the collaborative law process because it gives the parties a common interest – to settle the case in order to retain the attorneys and, will therefore lean toward full disclosure to fulfill that goal.


2.
Pressure to Settle the Case – many collaborative attorneys claim that clients feel pressure to accept deals that the lawyers believe are fair.  Collaborative lawyers respond that there is nothing wrong with this type of pressure, especially since the clients have agreed voluntarily to enter into this settlement process.  Further, they claim that mediation offers similar pressure and that there is nothing wrong with this pressure.


3.
Sanctity of the Attorney Client Relationship - a component of collaborative law that is important to collaborative lawyers is that there will not be a winner and there will not be a loser.  Collaborative lawyers suggest and urge that they try to understand the needs of both parties and that they commit to working towards achieving both parties’ goals 


Further, they suggest that the parties’ long-term goal is not so much to obtain the largest settlement but, rather, to be able to be in the same room with one another in the future.  This is accomplished by avoiding litigation and reaching an agreement.


Traditional attorneys believe that by being fully honest and offering full disclosure of the facts and theories on both sides there is a certain loss of the attorney-client relationship.


Collaborative lawyers respond that being up front and open about everything, although not necessarily best suited towards obtaining the largest recovery, will lend to a better long-term relationship between the parties. 

G.  WHEN TO USE COLLABORATIVE LAW


Obviously, there are certain cases that clearly call for the use of collaborative law.  Considering the facts and circumstances of each of your cases will certainly help you to decide whether it is “ripe” to be a collaborative case.  


The following are just a few circumstances where the use of collaborative law may be appropriate:


1.
The Willing Party – clients are learning about collaborative law.  A Google search will reveal over 900,000 hits for the term “collaborative law”.  If a client is familiar with the concept and willing to participate on a collaborative basis, do we not owe it to the client to offer the collaborative alternative?


2.  The Guilty/Masochistic Opposing Party – many times a client will interview a lawyer and explain that their spouse, for guilt or other reasons, wants to do more than they know the Court would do for them in the resolution of a case.  Oftentimes an affair or some other issue that they would not like to have disclosed is the reason behind this desire to over compensate the other spouse.


The “traditional lawyer” may be uncomfortable sitting down with both sides alone talking with them about the cases’ resolution.  What better opportunity to involve “collaborative concepts” in a case?


3.
The “Nice Spouse Wants to Visit With You Because We Worked Everything Out” – when clients both want to sit down with one lawyer, a collaborative opportunity arises in that you know the clients want to work things out yet you may not want to take this step by putting yourself in a conflict situation by discussing the situation with both parties.  Collaboration puts another lawyer in the mix who can help meet both parties’ goals.


4.
The “We Don’t Want to Fight No Matter What” client – those clients who are absolutely insistent on avoiding going to Court, under any circumstances, are appropriate for collaborative law.  This category of client often will do anything to avoid having to appear in front of a judge and should be offered the opportunity of the collaborative resolution.

H.  ALTERNATIVE SETTLEMENT PROCEDURES


“Collaborative Law” is not the only option for clients who wish to use non-litigation methods as a means of resolving their case.


1. Informal Settlement Conference – TCP 6.604 provides that parties in a divorce may agree to have a series of informal settlement conferences with or without their attorneys being present.


1.
If the parties reach a written settlement agreement at an “informal settlement conference,” it is binding on the parties if the agreement:



(a)
provides in a prominently displayed statement that is in bold face type or capital letters or underlined that “this agreement is not subject to revocation,”



(b)
is signed by each party of the agreement; and 



(c)
is signed by the parties’ attorney, if any, and is present at the time that the agreement is signed.



2.
Such an agreement is binding on the parties and entitles the parties to a judgment on the agreement provided that the Court finds that the terms of the written informal settlement agreement are “just and right.”



3.
If the Court finds that the terms of the written agreement are not “just and right,” the Court may request the parties submit a revised agreement or set the case for a contested hearing.



This new and relatively untested statute sends to lend an opportunity to lawyers and their clients to resolve, on a binding basis, divorce disputes in an informal manner.  Many “traditional lawyers” would argue that the informal settlement conference is just plain old lawyering


2.
Early Mediation – oftentimes, a quick resolution for clients can be obtained through an “early mediation” of the case.  The parties want to resolve issues in collaborative or other means of resolution seem cumbersome, having a third party walk the clients through a mediation process can be a very successful means of obtaining the clients results.


3.
Binding or Non-Binding Arbitration – be reminded that the Texas Family Code provides that, on written agreement of the parties, the Court may refer a Suit Effecting the Parent/Child Relationship case to arbitration.  The agreement must state whether the arbitration will be “binding” or “non-binding.”



If parties agree to “binding arbitration,” the Court shall render an Order reflecting the arbitrators award unless the Court determines at a non-jury hearing that the Order is not in the best interest of the child.  The burden of proof at a hearing is on the party seeking to avoid rendition of an Order based on the arbitrator’s award. (TFC 153.0071)


4.
Early Neutral Evaluation (ENE) – an early neutral evaluation of a case provides parties to a family law dispute with an early and frank evaluation by an objective observer of the merits of the case.  Its purpose is to facilitate an early resolution of disputed issues in the case.



This concept is explicitly evaluative.  Mediators tend to facilitate resolution.  Evaluators tend to assess a case and offer an opinion as to how the Court may rule on a case.



This process does not involve a decision or a judgment but an early non-binding potential result of the case.



Basically, the parties agree that they will submit their case in an informal manner to one or two neutral experts.  Under early neutral evaluation, the evaluator can be an experienced attorney or a psychologist.


5.
Parent Coordinating – an extremely maligned but untested (at least in my county of practice) concept is the Parent Coordinating statute.  Unlike similar statutes around the country, our statute provides for the appointment of an individual who maintains an absolute confidential relationship with the parties without arbitration authority.  



To date, this statute has not been successful in my region of practice for several reasons.  “Parent Coordinators” do not like the statute as it does not give them the authority to arbitrate decisions if a mediated resolution cannot be reached.


Judges and practitioners appear to be fearful of the statute as they don’t fully understand it or the point of its non-arbitration clause.


Under Texas law, our legislators decided that “parent coordinators” should not have the authority to make what we consider to be judicious decisions and have accordingly limited their authority.


This is an important statute and should be given a chance to resolve minor visitation issues that most of us (and most judges) don not like to have to deal with anyway.

CONCLUSION


Collaborative law is obviously not for all, or even a majority of our clients.  It is, like other methods of practicing law, an option that we owe to our clients to offer as an alternative resolution method.  The conscience of a “traditional lawyer” will require an exceptional amount of written admonishment to the client if the agreement reached is too astray of a Court’s ruling. Like many other options that we use to resolve our cases, collaborative law is here to stay and should be considered and learned by all Texas family law attorneys.

Appendix “A”

Collaborative Law Process Outline
Litigation Process vs. Collaborative Process Comparisons
Litigation Process Descriptors
Parties in disputes often feel intimidated, fearful, anxious, powerless, out gunned, and not in control. Litigation is not designed to calm this uneasiness and, in fact, a common successful litigation tactic is to make the other side so uncomfortable they are coerced into settling.

Process often focused on assigning blame or fault for problems.

Unpredictable and impersonal results.

May get results that you do not want or agree with.

Parties can feel unsafe - subject to cross examination, subpoenas and depositions.

Public.

Inconvenient scheduling - court and other side may determine the parties' schedules.

Filtered process - information often exchanged subject to discovery rules and lawyer/party discretion. Often negotiate indirectly through lawyers.

Much time, money and energy can be spent getting ready for a trial that most likely will never occur. 90% of cases settle but 90% of legal fees are not spent on settlement efforts.

Legal expenses are not all within your control. Other side can force you to spend money on depositions, discovery and hearings that you do not want.

Cannot just "try" litigation.

Collaborative Process Descriptors
Collaborative process affirmatively seeks to make both parties feel safe, respected, in control of their lives and as comfortable as possible while working towards resolution - coercion is not part of the process. The goal of the process is to allow the safe expression and resolution of conflict.

Process focused on reaching solutions to problems.

Predictable and personalized results.

There will be no result without your express agreement.

Safe atmosphere - civil, dignified, respectful. 

Private and confidential.

Schedules for meetings are by agreement.

Transparent process - same information available to all parties/attorneys at same time. Parties develop options and negotiate for resolution in "four way" meetings.

100% of all time, money and creative energy is spent on settlement efforts - fewer wasted financial, emotional and mental resources.

All legal expenses are discussed and agreed upon. Legal resources and expenses are more efficiently used.

Can try collaboration - if it does not work, you can always litigate.
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